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STATEMENT OF THE CASE AND FACTS1

Introduction 

 

On the morning of trial, Mr. Silva was a 69 year-old man charged with the 

murder of his former employer and landlord, Samuel Forman, who had just fired 

and evicted him before being shot.  (R. 13).  Mr. Silva was also charged with the 

attempted murder of Deborah Daoud, who was struck by a bullet while standing 

next to Forman.  (R. 14).  These charges meant that Mr. Silva faced a penalty of up 

to life in prison, and that the jury would have to believe that Mr. Silva acted in self-

defense in order for him to prevail.   

Just prior to the testimony of the first witness, Daoud, Mr. Silva decided to 

“play the role of Perry Mason” and take over his own case.  (T. 98-99).  He did not 

relinquish his defense to an attorney until after Daoud and two other witnesses had 

testified.  At the conclusion of the trial, Mr. Silva was found guilty of second 

degree murder, and “attempted second degree murder as a lesser included offense 

of attempted first-degree murder.”  (R. 206-07).  The trial judge had granted 

judgment of acquittal as to the charged offense of attempted first-degree murder.  

(T. 604).  Mr. Silva received a life sentence.  (T. 615).   
                                                 
  1 This is an appeal from a judgment and sentence, imposed by the Honorable 
William Thomas, Circuit Court Judge, following a jury trial.  In this brief, "R" will 
designate the record on appeal, and “T” will designate the transcript of the jury 
trial, held from September 4 through September 6, 2012.  “SYG1” and “SYG2” will 
designate the transcripts of the stand your ground hearing, held on May 29 and 
May 30, 2012, respectively.   
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Stand Your Ground Hearing 
 
 This hearing took place on May 29-30, 2012, over three months before the 

jury trial.  (SYG1; SYG2).  Defense counsel’s progress on the motion was often 

slowed by a “breakdown in communication” between him and Mr. Silva.        

(SYG1, 3).  The crux of the motion was that Mr. Silva shot Forman and Daoud 

because he was in fear for his life.  (SYG1, 4-5).  Forman had fired Mr. Silva from 

his security job in the warehouse the day before.  (SYG1, 4).  Mr. Silva was given 

ten days to vacate the company Winnebago in which he lived, and he took issue 

with Forman’s decision to cut off its electricity.  (SYG1, 4-5).    

Mr. Silva testified that he was sitting in a chair outside of the mobile home 

as Forman walked toward him.  (SYG2, 26-29).  Forman began reaching for what 

Mr. Silva thought was a weapon.  (SYG2, 29).  To defend himself, Mr. Silva 

opened fire.  (SYG2, 29).  He fired again when he saw that Daoud was walking 

toward him because he interpreted that as a hostile gesture indicating that she too 

was about to attack him.  (SYG2, 29).   

As evidence of Forman’s aggressive behavior, and Mr. Silva’s belief that the 

argument was about to become violent, Mr. Silva discussed previous altercations 

between Forman and others.  Mr. Silva testified that Forman once choked another 

tenant.  (SYG2, 16).  Forman had also been hostile to several trespassers.  (SYG2, 

17-18).  The judge denied the motion, and set the case for trial.  (SYG2, 85-86).        
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“Raised in this business” 
 

Just before the trial was to begin, Mr. Silva explained to the judge in a 

Nelson hearing2

The trial judge did not see a valid basis to appoint new counsel at that time.  

(T. 9).  However, Mr. Silva refused to sit next to his attorney once voir dire was 

about to begin.  (T. 12).  The judge explained to Mr. Silva that he would be held in 

contempt of court if he did not take his designated seat.  (T. 12-13).  Mr. Silva 

responded: 

 that his attorney was urging him to lie on the stand:  “So I believe 

that if I tell a lie, I’m going to be in the – sent to the electric chair.”  (T. 4).  Mr. 

Silva did “not trust him.”  (T. 5).  Further, Mr. Silva did not agree with his 

counsel’s theory of innocence, despite that all parties had understood that the only 

issue at trial would be whether he acted in self-defense.  (T. 7-8).   

Well, this doesn’t come to – as a surprise.  I had already – I have 
already told the lawyer about this as well as your Honor.  I do 
understand that Mr. Samuel [Forman], the victim, was a lawyer and a 
millionaire and he has power within the system; but it will make no 
difference whether I’m here or not here.     

                         
(T. 13).3

 

  Mr. Silva was then removed from the courtroom.  (T. 14).  He did not                                 
              
return until after court reconvened for that afternoon’s lunch break, at which point  

Mr. Silva again addressed the court: 

                                                 
  2   Nelson v. State, 274 So. 2d 256 (Fla. 4th DCA 1973). 
  3 There is no evidence in the record that Forman was an attorney, a millionaire, or 
a person with influence in the legal system.   
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Mr. Silva:   Your Honor, I don’t know if what I’m about to ask you is 
– would be too much, but I would like to play the role of 
Perry Mason now. 

 
Judge:   You mean, you want to be your own attorney? 
 
Mr. Silva:  Yes, your Honor. 
 
Judge:   Mr. Silva, I guess you can be your own – but you don’t 

even speak English.  Yeah, but the – you – but the 
interpreter would have to translate every single thing that 
every person said, and then you would have to – 

 
Mr. Silva:   Your Honor, I really try to do my best.  It’s gonna be my 

life on the line, sir.  I have to do it. 
 
Judge:   No, you don’t have to do it.  You’re doing it because you 

want to do it, and I guess that’s your option. 
 

Do you know what you need to do in a court? 
 
Mr. Silva:   Not exactly, but I was raised in this business. 
 
Judge:   You what? 
 
Mr. Silva:   Yes, I was raised in this type of environment. 

 
(T. 98-99).  The judge did not ask Mr. Silva to clarify his cryptic answers.  Nor did 

the judge order a competency hearing or inquire of anyone whether Mr. Silva was 

under the influence of medication or mental illness.  The judge did not ask about 

Mr. Silva’s education or his family situation.  There is no indication in the record 

that Mr. Silva was literate or knowledgeable about criminal procedure.      

Sensing the likely outcome of granting Mr. Silva’s request, the judge warned 

that if “you stand up there and make an absolute fool of yourself, that’s you . . . If 
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you stand up there and the jurors look at you like you’re crazy because you have 

no idea what you’re doing, I’m not here to help you.”  (T. 100).  Mr. Silva was also 

advised that a new trial would not be granted, no matter how badly he performed.  

(T. 100).       

 Before voir dire continued, the judge told Mr. Silva that his defense attorney 

up until that point, Mr. Marines, would be his stand-by counsel.  (T. 100).  The 

judge’s next question again demonstrated Mr. Silva’s level of lucidity: 

Judge:   We’re about to continue with jury selection.  Would you 
want to – would you want to conduct the jury selection, 
or do you want Mr. Marines to do the jury selection? 

 
Mr. Silva:   Who is Mr. Marines? 
 
Judge:   That’s Marines. 
 
Mr. Silva:   Yes, let him choose the jury. 
 

(T. 100).4

 Mr. Silva took over for the examination of the State’s first and most 

important witness – Daoud.  (T. 157).  She testified that on the day of the incident, 

she was an employee of Forman, who was like an uncle to her.  (T. 167).  Mr. Silva 

argued with Forman about his access to electricity.  (T. 168).  When the argument 

  This time, Mr. Silva agreed to sit next to the attorney and voir dire 

resumed without further incident.  (T. 101).  After the jury was empanelled, Mr. 

Silva allowed his stand-by counsel to make the opening statement.  (T. 145).        

                                                 
  4 Mr. Marines had been Mr. Silva’s attorney for over three months dating back to 
the stand-your-ground hearing.  Yet, Mr. Silva did not know his name.     
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became heated, Mr. Silva drew a handgun and shot Forman and Daoud.  (T. 171-

75).                 

 The transcript of Mr. Silva’s cross-examination of Daoud is nearly 

unintelligible.  (T. 186-99).  Mr. Silva seemed to think that the purpose of the 

examination was for him to explain his version of the events and have the witness 

corroborate them.  Once the cross-examination of Daoud, had concluded, the trial 

judge remarked, “it’s clear to me that you don’t know what you are doing.”         

(T. 199).  The trial judge instructed Mr. Silva that the purpose of cross-

examination was not “to give a speech.”  (T. 198, 200).  The judge advised Mr. 

Silva to use his defense counsel because “it’s not going well.”  (T. 201).  Mr. Silva 

continued to waive counsel throughout the examination of civilian State witnesses 

Leslie Ortiz, (T. 201), and Bradley Copeland.  (T. 216).  Stand-by counsel then 

resumed representation of Mr. Silva for the remainder of the trial.       

 
Verdict Form 
 

After the jury had been instructed on Count 2, attempted first-degree murder, 

the trial judge granted judgment of acquittal (JOA) as to that charge, finding that 

there was insufficient evidence of first-degree attempted murder of Daoud.          

(T. 574-97, 604).  Accordingly, Mr. Silva could only be found guilty of the lesser 

offense of second-degree attempted murder.  But when the judge ordered the 

verdict form to be taken from the already deliberating jury, it was only partially 
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edited to reflect that ruling.  (R. 207).  The form, including added emphasis where 

appropriate, reads as follows: 

    COUNT 2: 
GUILTY OF ATTEMPTED SECOND DEGREE MURDER AS A 
LESSER INCLUDED OFFENSE OF ATTEMPTED FIRST 
DEGREE MURDER 
 

     (check only one) 
 With a deadly weapon 

      
   Without a deadly weapon 

 
       (check only one) 

During the course of the offense, Defendant discharged a 
firearm 

               During the offense, Defendant did not discharge a firearm 
 

GUILTY OF ATTEMPTED MANSLAUGHTER AS A LESSER 
INCLUDED OFFENSE OF ATTEMPTED FIRST DEGREE 
MURDER 

             
GUILTY OF AGGRAVATED BATTERY AS A LESSER 
INCLUDED OFFRENSE OF ATTEMPTED FIRST DEGREE 
MURDER 

   
  (check only one) 

With a deadly weapon 
 
Without a deadly weapon 

 
   (check only one) 

During the course of the offense, Defendant discharged a 
firearm 
During the course of the offense, Defendant did not discharge a 
firearm 

 
NOT GUILTY 
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(R. 207). 

Because all of the crimes listed below attempted second-degree murder were 

enumerated as lesser crimes of first-degree attempted murder, there were no lessers 

given for the top charge.  (R. 207).  It was only after the jury had rendered a 

decision that the trial judge was informed of an issue with Count 2 of the verdict 

form.  (T. 617).   The judge agreed that the revision was problematic: “And I don’t 

like the way it read, because it says guilty of a[ttempted] second degree murder as 

a lesser included offense of first degree murder.”  (T. 617; R. 207).  The judge 

candidly explained further, “. . . I just want to note that I don’t know if that’s a 

problem, because I just changed that, and it should have said just guilty of 

attempted second degree murder, and everything else [all of the lessers] should 

have been [attempted] second degree murder, rather than [attempted] first degree 

murder.”  (T. 617-18; R. 207).  The judge reasoned that the mistake would be 

immaterial “mainly in light of what’s going to happen as to Count I.”  (T. 618).   

 

Post-Verdict Motion for New Trial and Sentencing 
 

At the sentencing hearing, the trial judge considered the defense’s motion 

for a new trial.  (R. 270).  The defense contended that the court’s colloquy was 

insufficient to establish that Mr. Silva understood the consequences of waiving 

counsel and representing himself.  (R. 211-14, 270-73).  Under Faretta v. 
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California, 422 U.S. 806 (1975), the court was required to warn Mr. Silva of the 

perils of self-representation and the complexities of the case.  (R. 212-14).  Further, 

it was incumbent upon the judge to inquire into Mr. Silva’s mental state and 

experience in criminal proceedings.  (R. 213-14).  Notably, the trial judge admitted 

that defense counsel was right:     

[I]f you just look at the colloquy that the Court conducted of Mr. Silva 
on the day that he informed the Court that he . . . wanted to represent 
himself, this Court was woefully inadequate in inquiring of Mr. Silva 
the types of questions that I think the Third District Court of Appeals 
and the Supreme Court of Florida has outlined should be asked.   
 

. . . .  
 
I will say, I never thought Mr. Silva was ever going to do a good job 
in representing himself . . .  
 

(R. 270).  Before ruling on the motion for a new trial, the judge again 

acknowledged that the Faretta inquiry was “woefully inadequate.”  (R. 273).   

Nevertheless, the judge denied the motion on the ground that Mr. Silva had 

testified [albeit through an interpreter] during the pre-trial stand-your-ground 

hearing three months earlier.  (R. 273).  The judge thought it pertinent that Mr. 

Silva had also accused his attorney of encouraging him to lie on the stand.           

(R. 270-73).  However, the judge did not discuss Mr. Silva’s psychiatric history or 

general understanding about how to navigate his way through a criminal trial.  The 

judge could not have done so since no such inquiry had ever been made.      

 Once the judge disposed with the motion for a new trial, the parties moved 
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on to sentencing.  Despite offering a plea of only 13 years during pre-trial 

negotiations, (SYG1, 11; SYG2, 87), the State sought a sentence of life 

imprisonment.  Before sentencing by the trial judge, Mr. Silva had only this to say: 

Your Honor, you deny all guarantees, you promised to give it to me.  I 
thinking Mr. Fidel Castro coming down to make it better – better 
judgment in his island.  So I wish Mr. – President maybe exchange 
with you to the circle that we have here.  That’s all.  No matter 
whatever you say, I don’t care. 
 

(R. 279).  The trial judge then sentenced Mr. Silva to life in prison with a 25-year 

minimum mandatory sentence as to Count 1, and to a concurrent sentence of 25 

years as to Count 2.  (R. 286). 
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SUMMARY OF THE ARGUMENT 
 
I.  Mr. Silva represented himself in a crucial stage of his murder trial.  Yet, 

the trial judge did not make sure that the decision was intelligent and voluntary as 

Faretta and Criminal Rule 3.111(d) require.  There was no inquiry as to whether 

Mr. Silva understood the intricacies and dangers of representing himself.  There 

was no inquiry into his mental state or psychiatric history.  There was no inquiry 

into whether he could read and write.  The complete record before this Court on 

appeal shows that Mr. Silva did not fully understand the decision he was making.  

Thus, this case should be reversed to remedy the deficient Faretta inquiry.      

II.  The modification of Count 2 of the verdict form requires a new trial as to 

that offense.  After the trial judge granted JOA as to attempted first-degree murder, 

the highest potential offense before the jury was attempted second-degree murder.  

However, the verdict form did not include the lesser offenses of attempted second 

degree murder.  Instead, the verdict form enumerated only the lessers for the 

original charge of attempted first degree murder.  This would have been misleading 

and extremely confusing for the jury as to what crimes were lesser or greater 

offenses than the true top charge.  Accordingly, the conviction should be reversed 

because the error could have affected the jury’s verdict.    
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ARGUMENT 

I. THIS CASE MUST BE REVERSED 
BECAUSE MR. SILVA WAS PERMITTED 
TO REPRESENT HIMSELF AT A CRUCIAL 
STAGE OF HIS MURDER TRIAL WITHOUT 
AN ADEQUATE INQUIRY INTO WHETHER 
HE WAS COMPETENT TO MAKE THAT 
DECISION. 

 
When Mr. Silva told the court that he wanted to be “Perry Mason,” the judge 

was bound by Faretta and Florida Rule of Criminal Procedure 3.111(d)(3) to make 

sure that he understood the consequences of waiving his right to counsel.5

Mr. Silva responded quixotically that he did not know what he was doing, 

but that he was “raised in this business . . . raised in this type of environment.”     

(T. 98-99).  The judge’s limited inquiry was a far cry from what was required by 

Faretta and Rule 3.111(d)(3).

  Here, 

the trial court told Mr. Silva that he would look like a “crazy” person if he 

represented himself, and that he would have to speak through an interpreter.        

(T. 98-99, 1000).  The only question the trial court asked of Mr. Silva regarding his 

preparedness was, “Do you know what you need to do in a court?” (T. 98-99).   

6  After researching the subject, the trial judge had to 

admit that the Faretta inquiry was “woefully inadequate.”  (R. 273).7

                                                 
  5 Courts review the adequacy of a Faretta inquiry under an abuse of discretion 
standard.  Wilson v. State, 724 So. 2d 144 (Fla. 1st DCA 1998).  “The harmless 
error rule does not apply to this issue.”  Id. at 146. 

   

  6 The Florida Supreme Court has approved of a model Farreta colloquy, which 
has been summarized as follows: 
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In limited circumstances, a trial judge may determine that a defendant is 

competent to waive counsel even where the inquiry is insufficient.  But in that 

event, “Faretta and the rule require that the trial court make a sufficient 

record indicating ‘how the defendant’s background, including his age, mental 

status, and education, affects his competency to waive his right to counsel.’”  

McGee v. State, 983 So. 2d 1212, 1215 (Fla. 5th DCA 2008) (citing Flowers v. 

State, 976 So. 2d 665, 666 (Fla. 1st DCA 2008)) (emphasis added).  The judge 

failed to lay that record in this case: 

 

                                                                                                                                                             
[T]he judge is to (1) inquire concerning the defendant's age, 
education, his ability to read and write, any mental or physical 
conditions, and whether anyone has threatened him concerning the 
decision to proceed without counsel; (2) advise the defendant that a 
lawyer can assist him in calling witnesses and presenting evidence, 
advise him regarding whether he should testify, is familiar with the 
rules of evidence, can ensure accurate jury instructions are given, and 
preserve errors for appeal; and (3) warn the defendant he will not 
receive special treatment and will be limited by the resources 
available to him while in custody. 

 
Smith v. State, 956 So. 2d 1288, 1289-90 (Fla. 4th DCA 2007).  See also 
Amendment to Florida Rule of Criminal Procedure 3.111(d)(2)-(3), 719 So. 2d 973 
(Fla. 1998) (providing model colloquy in its entirety).   
 
  7 It is firmly established that simply advising a defendant against representing 
himself is not enough to satisfy Faretta.  “[T]he trial judge must make a 
determination that the defendant is literate, competent and understanding, and that 
he is voluntarily exercising his informed free will.”  Smith v. State, 546 So. 2d 61, 
63 (Fla. 1st DCA), review denied, 554 So. 2d 1168 (Fla. 1989); Wilson v. State, 
724 So. 2d 144 (Fla. 1st DCA 1998) (same).   
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MR. SILVA’S FARETTA RECORD 
 

Age at trial 69 
Primary Language Spanish 

Proficiency in English limited 
Education Level ? 
Ability to Read ? 
Ability to Write ? 

Knowledge of Court System and Criminal 
Procedure 

? 

Understanding of Criminal Charges ? 
Psychiatric History ? 
Physical Condition  ?8

Family History 
 

? 
 
 Instead of laying the required record, the judge tried to salvage the trial by 

relying on Mr. Silva’s performance during the stand-your-ground hearing that was 

held three months before the trial began.  (SYG1; SYG2; R. 270-73).  The judge 

also referenced the Nelson hearing at which Mr. Silva said that his counsel wanted 

him to lie, and that he was afraid of going to the electric chair if he did so.9

Mr. Silva requested to waive his counsel in September, 2012.  Even had Mr. 

Silva demonstrated exemplary command of criminal defense in the May, 2012 

         

(R. 271-72).  But those two hearings could not have illustrated Mr. Silva’s 

competence at trial any more than the inadequate Faretta inquiry did.   

                                                 
  8 The record is unclear as to whether Mr. Silva was physically fit to try the case 
on his own.  However, there was trial testimony that Mr. Silva suffered from 
diabetes and had to take medication to treat it.  (T. 432, 437).  He also walked with 
a limp due to a car accident.  (T. 438-39).     
  9 At no time was Mr. Silva exposed to the death penalty if found guilty.   
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stand-your-ground hearing, it would not have later relieved the court of its duty to 

make all necessary Faretta inquiries:  “To think that the affairs of this life always 

remain in the same state is a vain presumption; indeed they all seem to be 

perpetually changing and moving in a circular course.”  Miguel de Cervantes 

Saavedra, Don Quixote.  Although Mr. Silva was able at one point to testify at 

length about his version of what happened (which the judge did not believe), 

defense counsel had announced prior to that testimony that “we had a breakdown 

of communications.” (SYG2, 4, 7);  See also Davis v. State, 10 So.3d 176, 179 (Fla. 

5th DCA 2009) (the fact that defendant represented himself at numerous prior 

proceedings was insufficient to excuse trial court's failure to conduct full Faretta 

hearing).  That earlier hearing could not then have established Mr. Silva’s 

competence to waive counsel.         

 Further, despite citing the Nelson hearing as an example of Mr. Silva’s 

competence, the trial judge overlooked that he rejected his claims and credited 

defense counsel’s explanation that Mr. Silva completely misunderstood him.  (T. 3, 

7-9; R. 270-73).  The judge also ignored that he removed Mr. Silva from the 

courtroom right after the Nelson hearing because he refused to sit next to his 

defense counsel, whose name he did not know.  (T. 12).       

 This was not the behavior of a man competent enough to understand the 

gravity of waiving counsel.  The trial was therefore compromised by Mr. Silva’s 
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self-representation, and a new trial must be granted to remedy that error.  See 

Meredith v. State, 107 So. 3d 1218, 1219 (Fla. 5th DCA 2013) (Faretta inquiry 

insufficient because defendant was not informed of dangers and disadvantages of 

self-representation even though the it ensured the defendant’s competence, literacy, 

and general understanding of the trial process.);  Vega v. State, 57 So. 3d 259, 262 

(Fla. 5th DCA 2011) (same);  Meyers v. State, 83 So. 3d 861 (Fla. 4th DCA 2011) 

(same).       

II. COUNT 2 OF THE VERDICT FORM 
ERRONEOUSLY ENUMERATED THE 
LESSER OFFENSES AS BEING LESSERS OF 
“ATTEMPTED FIRST DEGREE MURDER.”  
HOWEVER, THE JUDGE HAD GRANTED 
JOA AS TO THAT OFFENSE, AND NO  
LESSERS WERE GIVEN AS TO THE 
PENDING TOP CHARGE OF ATTEMPTED 
SECOND DEGREE MURDER.    

 
Every enumerated crime in Count 2 was listed as a lesser offense of first-

degree attempted murder, despite that second-degree attempted murder was the top 

charge.  (R. 207).  The problem with framing the choices in that way is that the 

jury could have been confused into thinking that attempted first degree murder was 

still an option.  Were it not for the error, Mr. Silva might have been found guilty of 

a crime below the top charge that could have been proven.   
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It is well established that where a court directs the jury in a way that is 

confusing or misleading, the conviction cannot stand where the verdict could have 

been affected:  

A trial court “‘should not give instructions which are confusing, 
contradictory, or misleading.”’ Mogavero v. State, 744 So.2d 1048 
(Fla. 4th DCA 1999) (quoting Butler v. State, 493 So.2d 451, 452 
(Fla. 1986)); see Gerds v. State, 64 So.2d 915, 916 (Fla. 1953). Where 
an instruction is confusing or misleading, prejudicial error occurs 
where the “‘jury might reasonably have been misled.” ’ Mogavero 
(quoting Gross v. Lyons, 721 So.2d 304, 306 (Fla. 4th DCA 1998), 
review granted, 732 So.2d 326 (Fla. 1999)). As the supreme court 
wrote in Allstate Insurance Co. v. Vanater, 297 So.2d 293, 295 (Fla. 
1974): 
 

[a]n instruction which tends to confuse rather than enlighten 
the jury is cause for reversal if it may have misled the jury and 
caused them to arrive at a conclusion that otherwise they 
would not have reached. 

 
Because we cannot say beyond a reasonable doubt that the confusing 
and misleading instruction did not affect the jury's verdict, we reverse 
Wadman's conviction of aggravated assault with a firearm. See Bell v. 
State, 645 So.2d 37, 38 (Fla. 1st DCA 1994). 
 

Wadman v. State, 750 So. 2d 655, 658 (Fla. 4th DCA 1999); Tinker v. State, 784 

So. 2d 1198, 1200 (Fla. 2d DCA 2001) (“Where an instruction is confusing or 

misleading, prejudicial occurs where the jury might have reasonably been misled 

and the instruction caused them to arrive at a conclusion that it otherwise would 

not have reached.”). 

 The verdict form in this case, coupled with jury instructions that listed an 

unavailable charge, had to be confusing.  The jury was instructed only that the top 



18 
 

charge in Count 2 was attempted first-degree murder.  (T. 574-98).  The jury was 

also told that attempted second-degree murder was a lesser of that offense.  

However, while the jury was still deliberating, the trial judge granted JOA on 

attempted first-degree murder.  (T. 604).  The verdict form was then taken from the 

jury and edited such that attempted first-degree murder was no longer included.  

(T. 604; R. 207).  Yet, the record reflects that the jury was not re-instructed as to 

the remaining available crimes.   

Instead, the jury was given a modified verdict form in which all of the 

choices were “lessers” of an unavailable choice.  (R. 207).  The jury might have 

thought that since all the listed crimes were lessers of attempted first-degree 

murder, that offense was still available.  Had the jury thought that Mr. Silva was 

guilty of a “lesser” of that offense, it could have been confused as to which option 

was appropriate.  Thus, to remedy the confusion that the verdict form likely 

caused, this Court should reverse the conviction of attempted second-degree 

murder.          
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CONCLUSION 

Mr. Silva respectfully requests this Court to reverse the judgment and 

sentence, and remand the case back to the lower court for a new trial.     

 

Respectfully submitted, 
 

Carlos J. Martinez 
Public Defender 
Eleventh Judicial Circuit 
of Florida 
1320 N.W. 14th Street 
Miami, Florida  33125 

 
 
  /s/Brian Ellison 
 BY:___________________________ 

       BRIAN L. ELLISON 
       Assistant Public Defender 
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