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INTRODUCTION 

 

The Appellee, The STATE OF FLORIDA, was the prosecutor below, and the 

Appellant,  SIMON SILVA, was the defendant below.  In this brief, the parties will 

be referred to as they stood in the proceedings below.  The symbols “R1” Through 

“R2” will refer to the Records on Appeal, “T” will refer to the transcripts, “A.B” will 

refer to the Appellant’s brief, “SYG1” and “SYG2” will refer to the transcripts from 

the stand your ground hearing on May 29 and May 30 2012 respectfully.  

STATEMENT OF THE CASE AND FACTS 

 

 Appellant, was charged by amended information in case F09016074 with: 

Count 1 Second Degree Murder of Samuel Foreman with a deadly weapon, a 

firearm, and Count 2 premeditated attempted murder of Deborah Daoud with a 

deadly weapon or aggravated battery. (R1. 17-19). On May 29 and May 30, a Stand 

Your Ground Hearing was held. On May 29
th
, defense counsel Mr. Marines advised 

the court that he had needed to clarify some issues with the Appellant. (SYG1 3). 

Marines noted that the Appellant had wanted him to file a stand your ground motion, 

which Marines had filed, stating that it was “one of his (the Appellant’s) conditions. 

Id. 

 Marines explained to the court that as part of the basis for his motion, the 

Appellant had told him that Forman was armed and heading in the Appellant’s 



2 

 

direction on the day of the incident. (SYG1 5). The Appellant believed that the 

victim had a weapon and that he saw that but that was not in the motion. Id. The 

Appellant was asked by the court if there was anything that he wanted his attorney to 

do that he had not done. (SYG1 10). Appellant responded that he wanted his attorney 

to “defend the case based on that stand your ground law which I think is very 

reasonable matter about my case, because the testimony, your honor, why I should 

because they come into to shoot me or harm me.” Id. The Appellant told the court 

that his lawyer was “doing the job very good, your honor.” (SYG1 11).  

 On May 30, 2012, the trial court commenced with the hearing on the stand 

your ground motion. (SYG2 4). During his testimony, the Appellant admitted he had 

never seen the victim with a weapon. (SYG2 35). The Appellant also admitted that 

he had never seen the victim with a Taser. Id. Brad Copeland, the victim’s foreman 

testified that when he approached the victim after the shooting; the victim only had a 

cell phone. (SYG2 67). After hearing from both parties and fully considering the 

arguments presented, the trial court found that the Appellant failed to meet his 

burden in establishing that his actions were reasonable in light of all the surrounding 

circumstances that he was confronted with on the date of the incident. (SYG2 85-86).  

 On September 4, 2012, prior to the commencement of the trial, the Appellant 

addressed the court. (T 4). Appellant was concerned with his defense counsel. The 

trial court asked the Appellant: “Tell me something specifically that he’s done that 
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would cause me to believe that you should be given a new lawyer.” (T 5). The 

Appellant responded: 

How can it be possible for him to go there and tell me that he is my 

lawyer and that I have to do whatever he wants me to do. And he 

advises me to tell—to say that Mr. Samuel was running, and that I shot 

him and the shot was here in his chest. I, myself—I was the one who 

shot him, and I saw blood coming from his stomach; so it’s impossible 

to—for me to say that from here it had—it came from some other place 

from here. 

 

(Id.) 

 

The court then asked the Appellant if there was anything else other than that fact that 

he believed his attorney had asked him to say something other than what had really 

happened. (T 6). The Appellant stated that: 

There’s another—a few other details, but—like the one that I mentioned 

last time. You were—my lawyer was asking me—was questioning me 

and asking me why did I shot first. 

 

 

(Id.). 

 

 The court then asked the Appellant if there was anything else that he believed 

his attorney did or did not do that should have been the basis for the court to remove 

Marines (defense counsel) as the Appellant’s attorney. Id. The Appellant responded 

that there was a conflict of interest. (T 7). The Appellant stated that his attorney was 

interested in going a certain way with his defense and the Appellant felt it was not 
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right. Id. The court gave Marines an opportunity to respond. Marines stated the 

following: 

I just want to clarify that my intent in speaking to Mr. Silva is, of course, 

to prepare him for trial, explain to him what would happen, explain to 

him what his rights are as far as whether he would testify or not.  

In that, he’s given other statements, and I wanted to clarify those 

statements and also present to him the medical examiner report that 

shows that the victim was—how the victim’s were shot and where. He 

disagrees with that. Based on his disagreement, he believes that there is 

some kind of conspiracy against him to convict him. And I tried to 

explain to him my intent was just to prep him. 

 

I never told him to lie, nor would I suggest that he lie. My intent was to 

clarify prior statements that he made to Detective Segovia initially on 

the day of the incident. And, yes, we do have a disagreement in what the 

evidence shows. And my job is to inform him of what the evidence is 

gonna be presented, not what he wants it to be. 

 

I am in agreement with Mr. Silva that this is a self-defense case, and 

we’re proceeding in that fashion. That has not changed. So his defense 

is being addressed in a manner in which I think is consistent with the 

evidence and also consistent with how the facts lead out and what Mr. 

Silva has requested of me.  

 

(T. 7-8). 

 

The court ruled that it did not believe that the Appellant’s concerns rose to a level for 

the court to make a finding that there were irreconcilable differences between the 

Appellant and his attorney to the extent that a new attorney needed to be appointed. 

(T 9). Furthermore, the court concluded that there did not exist a conflict of interest 

that would require the court to give the Appellant another conflict-free counsel. Id. 

The court determined that the Appellant had adequate counsel. Id.  
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 The Appellant refused to sit at the table with his attorney. (T 12-14). The court 

ordered the Appellant not to disrupt the court and ordered him over to the table 

where his two attorneys were sitting. (T 13). The Appellant was then asked if he was 

going to comply with the court’s order. Id. The court asked the Appellant if he 

understood that the trial was going to proceeding with or without him. (T 14). The 

Appellant responded that “Yes. It’s gonna—it’s gonna—the result is gonna be the 

same. You’re gonna find me guilty, so-”Id. At that point the court instructed that the 

Appellant be removed from the courtroom and that every time a break was taken, he 

would have someone go back to ask the Appellant if he wanted to come into the 

courtroom. Id.  

 Voir dire commenced and during lunch break, the court had the Appellant 

come back to court to see if he wanted to join in the proceedings. (T 98). Appellant 

addressed the court and stated he wanted to serve as his own attorney. Id. The court 

reminded the Appellant that he did not even speak English. (T 99). The Appellant 

told the court it was his life on the line and that he had to do it. Id. The court told him 

that he did not have to; that he was doing it because he wanted to but that it was his 

option. Id.  The court asked him if he knew anything about what he had to do in 

court. Id. The Appellant replied no not exactly, but that he was raised in this 

business, in this environment. Id. The court then stated the following: 
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I’m gonna let him represent himself. And I’ll appoint you as stand-by 

counsel. And I don’t intend—and just so that you know when you 

represent yourself, Mr. Marines is appointed as stand-by counsel. If you 

stand up there and make an absolute fool out of yourself, that’s you. 

You’re making a fool out of yourself. If you stand up there and the 

jurors look at you like you’re crazy because you have no idea what 

you’re doing, I’m not here to help you. He’s here to help you as your 

stand-by counsel. 

 

And I’m not going to grant you a new trial if—because you don’t know 

what you’re doing, and you stand up there and the jury just convicts 

because you just have no clue as to what you’re doing. 

 

We’re about to continue with jury selection. Would you want to—would 

you want to conduct the jury selection, or do you want Mr. Marines to 

do the jury selection? 

 

(T 100). 

 

The court then asked if the Appellant wanted to conduct the jury selection or have 

Marines, the defense attorney do it. Id. The Appellant stated that he wanted Marines 

to choose the jury. Id. The trial court specifically asked the Appellant if he would 

like to make an opening statement and the Appellant responded that Marines would 

take care of it. Id. Defense counsel then proceeded to pick the jury.  

 After the jury was selected and the state made their opening statements, 

defense counsel proceeded to do the opening statement. (T. 145). The state’s first 

witness was Deborah Daoud, the surviving victim in the case. (T. 157). Daoud knew 

the Appellant as an employee of  Mr. Forman. (T. 162). She knew the Appellant as 

the security person who took care of Forman’s property. Id. She knew the Appellant 
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carried a gun with him. (T. 163).  She testified that at the time, in 2009, she never 

knew the Appellant to use a walker or walk around with a walker. (T. 163).  

On May 14, 2009, Daoud went over to the victim’s property to look at 

potential storage space for some of her items including a boat. (T. 165). Prior to that 

day, Daoud and the Appellant were very cordial with each other. (T. 166). On May 

14, Daoud met up with the victim and he showed her one of the small storage spaces. 

Id. Afterward, the victim proceeded to walk with her to accompany her off the 

property. (T. 167). At some point, the victim addressed the Appellant in regards to 

the electricity. (T. 168). The victim told the Appellant he could not run a wire from 

the building to his RV. Id. Daoud was aware that the Appellant lived on the victim’s 

property in some sort of RV. Id.  

The Appellant’s reaction to Mr. Forman was angry and confrontational. (T 

171). The Appellant was arguing and yelling. Id. Daoud testified that the victim and 

her were about ten to twelve feet away from the Appellant when this argument was 

going on. (T. 172). At the time, the Appellant was sitting in a chair next to his RV. 

(T. 173). All of a sudden and out of nowhere he took out a gun, pulled it out, and 

shot Mr. Forman. (T. 173). Daoud was about seven or eight feet from the victim. Id. 

She did not see him reach into his pockets or do anything prior to the Appellant 

shooting him. Id. Daoud testified that he was not armed when he was shot. (T. 174). 
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After the first shot, Mr. Forman went down to his knee, Daoud testified to a second 

shot, then a third shot, and then Forman was down on the ground.(T. 174).  

After the Appellant shot Forman, Daoud stated that he pointed it towards her 

and shot her. (T. 175). Daoud had not said anything to the Appellant nor had she 

done anything before he shot her. Id. She stated that she was just frozen. Id. After he 

shot her, he attempted to reload. (T. 176). Daoud remained frozen until Brad 

Copeland, another employee ran up to them and at that point, she ran. Id.  

The Appellant cross examined Ms. Daoud with his attorney standing by. (T. 

186). At one point in the cross examination, the Appellant wanted to see exhibit 

photographs. (T. 189). The trial court asked Marines to assist. Id. At another point in 

the cross examination, the Appellant asked Daoud where he shot her. (T 197). 

During the cross examination, the trial court reminded the Appellant that it was not 

the time for him to testify; it was the time to ask the witness questions. (T 198). 

After Daoud testified, the trial court sent the jury into the jury room. (T 199). 

The trial court asked the Appellant again if he still wanted to continue to represent 

himself. Id. The trial court stated: 

You don’t know—it’s—look, it’s clear to me you don’t know what 

you’re doing. And—but it’s—you’re the only one who has to suffer the 

consequences of your actions. 

 

You have two very competent and capable lawyers who are sitting 

next to you. I advise you that you should use them. If you choose not to, 

you can’ but I’m not gonna permit you to just stand up and just start 
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making statements when you don’t—when you’re not permitted to make 

statements. You are to ask questions of the witnesses, not make 

statements. 

 

Do you still want to represent yourself, or do you want to let Mr. 

Marines take over? 

 

(T 199-201). 

 

The jury came back in and the trial proceeded with the next state witness, Ms. Leslie 

Ortiz. (T 201).  

 Ms. Ortiz worked at the offices of the victim. (T 202). She knew the Appellant 

as the victim’s security man. (T 203). Ortiz stated that whenever the Appellant came 

to the office to pick up his check, she never saw him use a walker. (T. 204). To Ms. 

Ortiz’s knowledge, Ms. Daoud and Brad Copeland never had any problems with the 

Appellant. (T 207). She testified that on May 14, 2009, she heard shots fired. Id. She 

did not see anything that occurred when the shots were fired. (T. 208). A little while 

after she heard the shots she received a call from Copeland. Id. She proceeded to the 

area where the shooting occurred and saw Forman on the ground. (T 209).  

 The Appellant then proceeded to ask Ortiz questions. (T 212). The state’s next 

witness was Bradford Copeland. (T 216). Copeland was an employee of Forman at 

the time of the shooting. (T 217). He recalled Appellant being previously fired for 

stealing electricity. (T 219). He recalled that Appellant had been in trouble before for 

allowing people to take things from the property. Id. Copeland testified that the way 
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the Appellant was able to steal electricity from the victim was by running an 

extension cord from his Winnebago (trailer) across the driveway and up and over the 

roof of the main structure on the property. (T 221). The trailer was parked next to the 

Northern part of the property and the driveway was between the trailer and the 

warehouses. Id. 

 On the day of the incident, Forman asked Appellant what he was doing there. 

(T 222). He did not ask him in an aggressive manner. (T 224). The victim was not 

“nasty” about it. Id. The Appellant was sitting on the trailer and the victim was in the 

driveway between the warehouse and the trailer. (T 222). According to Copeland, the 

Appellant did not reply; he did not say anything. (T 223). Copeland stated that the 

victim and Daoud turned around and were getting ready to come toward the 

warehouse when the shots were fired. Id. Copeland managed to call 911 and when 

the police arrived at the scene, the Appellant still had the gun in his hand. (T 224). 

Copeland did not see a gun in Forman’s hand. (T 225).  Copeland testified that he 

did not know Forman to be a violent person. Id. He stated that Forman would not get 

violent or aggressive. (T 226).  

 The Appellant then cross examined Copeland. (T 227). On September 5, 2012 

the trial resumed. (T 243). Before the jury was brought into the courtroom, the trial 

judge addressed the Appellant: 
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I need to ask you again, sir, are you sure you want to proceed by 

representing yourself? I’m actually asking you to seriously consider 

how you’ve chosen to proceed in this matter. You have two very 

competent and capable lawyers who are seated next to you who I am 

absolutely confident can do a much better job than you’re doing so far. 

And you’re the only one that has to ultimately deal with the 

consequences of your own representation. But I’m asking you to please 

reconsider your decision and allow Mr. Marines to be the primary 

counsel on your case Do you still desire to represent yourself, sir? 

 

(T 243). 

The Appellant told the court that he did not. The trial court stated that Mr. Marines 

would thus be his counsel from that point on. Id. The rest of the state’s witnesses 

were all cross examined by Appellant’s defense attorneys. (T 243-517). 

The state’s next witness was Sandra Guzman Valdes of the Miami-Dade 

Police Department. (T 245). Valdes testified that when she arrived at the scene of the 

shooting she saw the Appellant in the doorway of his trailer with a handgun in his 

hand. (T 253). Valdes spoke to the victim, Mr. Forman before he was taken away by 

rescue. (T 255). Forman told Valdes that the Appellant had shot him. (T 256). Valdes 

did not see any weapons on the victim. Id. Appellant’s defense attorney cross 

examined Valdes. Id. 

 State witness Officer Jonathan Ronald Sabel testified that Ms. Daoud advised 

him that Forman and her had been shot by the Appellant.  (T 292). Sabel was cross 

examined by Appellant’s defense attorney. (T 305). Officer Juan Segovia testified 

that when he spoke to the Appellant at the scene of the crime, the Appellant told him 
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he was diabetic and he took blood pressure medication once in a while. (T 437).  

Segovia testified that the Appellant had changed his version of events in relation to 

Daoud. (T 442). Appellant had first told Segovia that he shot Daoud when she had 

come towards him as if to charge him. Id. Then he changed his story and told 

Segovia that he could not remember if he had fired at her or not. Id. The Appellant 

gave a video-recorded statement. (T 412). On the video, the Appellant admitted to 

shooting Daoud. (T 443).  

Segovia testified as to the firearm taken from the Appellant’s RV. (T 418-

419). Appellant had told the officers where the firearm was located. (T 434). No 

weapons, tasers, or knives were ever found on the victim. (T 420). On redirect, 

Segovia stated that Copeland was never a suspect because Forman himself told the 

officers who had shot him. (T 447). 

 After the state rested, defense counsel Marines made his first motion for 

judgment of acquittal. (T. 522). Defense counsel argued that the evidence failed to 

establish that the Appellant’s actions were intentional and that his actions alone did 

not cause Forman’s death. Id. Before the jury returned to the courtroom, the trial 

judge began discussing the instructions with both parties. (T 525). During the 

discussion, the trial court reminded defense counsel that he had not removed them as 

counsel of record. Id. He stated that they had still been stand-by counsel and were 

still assisting when the Appellant wanted to represent himself. Id.  
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 Defense counsel stated that they had no objection to Count II of the verdict 

form. (T 525). The parties went through the jury instructions and defense counsel did 

not objection. (T 525-529). The trial court read the instructions to the jury. Among 

the instructions, in regards to count I, the trial judge stated that the Appellant was 

accused of second-degree murder of Samuel Forman (T 579-580). Furthermore, he 

stated the elements for attempted first-degree premeditated murder of Daoud. (T 

581). Additionally, the trial court went over the instructions involving self-defense. 

(T 587). The trial court also went over the instructions regarding count II. (T 592). 

He stated that the jury could find the Appellant guilty of attempted first-degree 

murder. Id. He also included advising the jury could find the defendant guilty of 

attempted second-degree murder as a lesser included offense of attempted first-

degree murder. (T 593).  

 After the jury was excused from the courtroom, defense counsel made an 

objection to the jury instructions in regards to count II. (T 598). Marines stated that 

there was an error on count II of the manslaughter charge noting that it should have 

said attempted manslaughter. Id. The trial court responded that he was asking if there 

was an objection to the jury instructions. Id. Defense counsel said no. Id. The trial 

court then asked if there was an objection to the verdict form as submitted. Id. 

Defense counsel said nothing. (T 598-599).  

 The trial court then addressed the parties as follows: 
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Okay. Oh, and just so that you all know, I’m not exactly sure why, but I 

had to err on the side of the defendant in this one. I have never given the 

interrogatory when it comes to manslaughter. I always just give 

manslaughter. And that’s why I—I’m doing my jury instructions for Joel 

Lebron, which is a case I’m starting on Monday, and I notice that I 

didn’t do that in that case. 

 

And that’s with Mr. Lazer and Ms. Adams and Ms. Zahralban. And I 

know if I was supposed to do that, they would have had me do that. 

 

(T 601-602).  

 

The trial court then stated that he had decided not to give it and that is why he had 

removed it. (T 602). The trial court also noted that although he had instructed the 

jurors that the introduction to homicide and the excusable homicide, and justifiable 

homicide, all applied to count II as well as count I. Id. He noted that he did not use 

Daoud in the instructions and asked the parties if they wanted him to do a separate 

instruction for Daoud. Id. Defense counsel responded that the trial court should err 

on the side of caution. Id.  

 Defense counsel then made his motion for a second judgment of acquittal. (T 

603). He argued that no reasonable jury could decide that the Appellant’s actions 

were not self-defense and that the Appellant had in fact used self defense. Id. The 

trial court noted that it did not think the evidence in the case established attempted 

first-degree; instead it thought it established attempted second-degree. Id. The State 

argued that it disagreed because it had presented evidence that Daoud had testified 
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that the Appellant had shot her after shooting Forman. (T 604). The trial court 

granted the judgment of acquittal as to the attempted first-degree murder charge for 

count II. Id. The verdict form for count II gave the following: 

COUNT 2:  Guilty of attempted second degree murder as a lesser 

included offense of attempted first degree murder. 

 

 Guilty of attempted manslaughter as a lesser included offense of 

attempted first degree murder. 

  

Guilty of aggravated battery as a lesser included offense of 

attempted first degree murder. 

  

Not Guilty 

 

(R2 207). 

 

The Appellant was found guilty on both counts. (T 616). Specifically, he was  found 

guilty of second degree murder with a deadly weapon which was discharged during 

the course of the offense for count one (R2 206). The Appellant was found guilty of 

attempted second degree murder as a lesser included offense of attempted first 

degree murder with a deadly weapon which was discharged during the course of the 

offense for count two. (R2 207).  

 

STANDARD OF REVIEW 

A trial court's decision as to a defendant's self-representation is subject to the 

abuse of discretion standard of review. Neal v. State, 60 So.3d 1132 (Fla. 4
th
 DCA 
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2011). See also Weaver v. State, 894 So.2d 178, 187 (Fla. 2004). There is no exact 

form of inquiry into whether a defendant's waiver of the right to counsel is knowing 

and intelligent, and there are no magic words required under  Faretta; rather, the 

focus is on the defendant's understanding of his rights. Id. Although a defendant who 

knowingly and intelligently waives the right to counsel may conduct his own defense 

ultimately to his own detriment, his choice must be honored out of respect for the 

individual. Id. When an accused seeks to waive counsel, courts must ensure that the 

accused is competent to make the choice and that self-representation is undertaken 

with eyes open. Id. 

A jury’s verdict will not be overturned on appeal as long as competent 

substantial evidence supports it.  Hertz v. State, 803 So. 2d 629, 646 (Fla. 2001); 

Nelson v. State, 753 So. 2d 648 (Fla. 3d DCA 2000). Trial courts are accorded broad 

discretion in their decisions to give a particular  jury instruction, and any such 

decision will not be reversed on appeal absent prejudicial error. Poole v. Lowell 

Dunn Co., 573 So.2d 51 (Fla. 3d DCA 1990). An inconsistent verdicts claim presents 

a pure question of law and is reviewed de novo. Brown v. State, 959 So.2d 218 (Fla. 

2007).  

Appellant’s second claim is procedurally barred from appellate review.  In 

order to preserve an issue for appellate review, the general rule is that a 

contemporaneous, specific objection must occur during trial at the time of the alleged 
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error.  Gore v. State, 964 So. 2d 1257, 1265 (Fla. 2007).  Failure to raise a specific 

objection results in the issue not being preserved for review on appeal.  Farina v. 

State, 937 So. 2d 612, 628 (Fla. 2001); Byers v. State, 776 So. 2d 1012, 1013 (Fla. 2d 

DCA 2001). In face of no objection or only a general objection to instructions 

requested by opposing party, trial court was not given opportunity to rule on a 

specific point of law, and there was no issue created or preserved for appellate 

review. Middelveen v. Sibson Realty, Inc.,417 So.2d 275 (Fla. 5
th
 DCA 1982).   

Errors that have not been preserved can be considered on direct appeal only if the 

error is fundamental.  Jackson v. State, 983 So. 2d 562, 568 (Fla.  2008). 

 

SUMMARY OF THE ARGUMENT 

 There was an adequate Faretta inquiry conducted in this case. The record 

supports the fact that the Appellant made an intelligent and knowing waiver of 

counsel because it established that he understood the choices before him and the 

dangers of self-representation. Nothing in the record supports a conclusion that the 

Appellant was prevented by any factor, including severe mental illness, from 

exercising his right of self-representation. 

Furthermore, defense counsel, Mr. Marines was never dismissed as the 

attorney of record. At every junction of the trial, the trial court continued to ask the 

Appellant if he wished to represent himself or have his attorneys represent him. After 
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the Appellant had stated he wanted to represent himself he had his attorney pick the 

jury and give opening statements. The verdict forms and jury instructions were not 

confusing or misleading. Additionally, the issue was not preserved for appellate 

review. If arguendo, the verdict forms were somewhat confusing or misleading, there 

was substantial, competent evidence to support the jury’s verdict. 

ARGUMENT 

 

I) The Faretta inquiry was adequate in this case as the Appellant initially 

waived his right to counsel knowingly and intelligently while accepting 

hybrid representation. 

 

A competent criminal defendant has the constitutional right to refuse to have  

professional counsel represent him, and instead represent himself. McGee v. State, 

983 So.2d 1212 (Fla. 5
th
 DCA 2008). The point of a trial court’s required inquiry into 

whether a defendant’s waiver of the right to counsel is knowing and intelligent is to 

determine the defendant’s substantive understanding of the disadvantages and 

dangers of self-representation. Id. 

 Under the Florida Rules of Criminal Procedure 3.111(d) “Waiver of Counsel” 

the ruling in Faretta v. California, 422 U.S. 806 ( 1975) has been codified which 

states : 

(1) The failure of a defendant to request appointment of counsel or the 

announced intention of a defendant to plead guilty shall not, in itself, 

constitute a waiver of counsel at any stage of the proceedings. 
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(2) A defendant shall not be considered to have waived the assistance of 

counsel until the entire process of offering counsel has been 

completed and a thorough inquiry has been made into both the 

[accused's ]comprehension of that offer and the [accused's] capacity 

to make a knowing and intelligent waiver. Before determining 

whether the waiver is knowing and intelligent, the court shall advise 

the defendant of the disadvantages and dangers of self-

representation. 

 

 

(3) Regardless of the defendant's legal skills or the complexity of the 

case, the court shall not deny a defendant's unequivocal request to 

represent himself or herself, if the court makes a determination of 

record that the defendant has made a knowing and intelligent waiver 

of the right to counsel, and does not suffer from severe mental illness 

to the point where the defendant is not competent to conduct trial 

proceedings by himself or herself. 

 

(4) A waiver of counsel made in court shall be of record; a waiver made 

out of court shall be in writing with not less than 2 attesting 

witnesses. The witnesses shall attest the voluntary execution thereof. 

 

 

(5) If a waiver is accepted at any stage of the proceedings, the offer of 

assistance of counsel shall be renewed by the court at each subsequent 

stage of the proceedings at which the defendant appears without 

counsel. 

 

 The Florida Supreme court has stated that the focus is not on the “specific 

advice rendered by the trial court- for there are no “magic words” under Faretta, but 

rather on the defendant’s general understanding of his or her rights. Potts v. State, 

718 So.2d 757, 760 (Fla. 1998). The trial court’s ruling turns primarily on an 

assessment of demeanor and credibility and thus its decision is entitle to great weight 

and will be affirmed on review if supported by competent substantial evidence. Id. at 



20 

 

759. See also Vega v. State, 57 So.3d 259 (Fla. 5
th
 DCA 2011) (There are no magic 

words when conducting a Faretta inquiry concerning a defendant’s waiver of his 

right to counsel; accordingly, trial courts are not bound to follow the model Faretta 

colloquy suggested by the Florida Supreme Court). The Sixth Amendment grants to 

each defendant the right of self-representation, regardless of the consequences. Potts 

v. State, 718 So.2d at 757. A Defendant must be free to decide whether, in his 

particular case, counsel is to his advantage, and although defendant may conduct his 

own defense ultimately to his own detriment, his choice must be honored out of that 

respect for the individual which is the lifeblood of the law. Id.  

 In the case at bar, the trial court had several lengthy interactions with the 

Appellant before the trial commenced which gave the trial court an opportunity to 

learn about the Appellant, observe him, and see what kind of competence and 

intelligence he had. The trial court here had a perfect opportunity to assess the 

demeanor and credibility of the Appellant over several months. The Appellant had 

made ore tenus motions for new counsel at one point. On September 4, 2012, he 

addressed the trial court stating that he appreciated the time the trial court had 

focused on him and how the trial court had stated that he would have a fair and 

transparent trial. (T1 4). He was complaining about his attorney and said: 

How can it be possible for him to go there and tell me that he is my 

lawyer and that I have to do whatever he wants me to do. And he 

advises me to tell—to say that Mr. Samuel was running, and that I shot 
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him and the shot was here in his chest. I, myself—I was the one who 

shot him, and I saw blood coming from his stomach; so it’s impossible 

to—for me to say that from here it had—it came from some other place 

from here. 

 

(T1 5). 

 

The Appellant then stated that if the trial court was going to send him to prison, he 

wanted things to be clear and exactly as they were in regards to what happened on 

the day of the incident. Id. He also told the court that what he did, his act, was in 

total self-defense of his life. (T1 6). The trial court questioned the Appellant as 

what he believed his lawyer did wrong that would be a basis for removing him as 

his attorney. Id. The Appellant stated that he felt there was a conflict of interest 

because his attorney wanted to go a certain way with his defense and he did not 

want to go in that direction. (T1 7). These interactions and conversations showed 

that the Appellant was a knowledgeable, competent, somewhat educated man. 

Prior to a stand your ground hearing held on May 30, 2012, the Appellant 

explained to the judge how he wanted his attorney to file a previous stand your 

ground motion. (SYG1 5). The Appellant was able to competently explain to the 

court that he believed the victim in the case had a weapon. Id. The Appellant also 

explained to the court that he wanted his attorney to “defend the case based on stand 

your ground law” which the Appellant felt was very reasonable. (SYG1 10). 

Additionally, the Appellant noted that he should be allowed to argue stand your 
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ground because, as he stated, “they come into to shoot me or harm me.” Id. These 

conversations with Appellant gave the court the opportunity to observe him. In being 

able to explain some of his stand your ground defense directly to the court, the 

Appellant showed his competency. 

 Additionally, the Appellant, on numerous occasions, made several motions or 

complaints regarding his attorney, Mr. Marines, in which he conversed with the court 

at length. In addition to the interaction just mentioned above, the Appellant was also 

asked questions regarding his specific issues with his attorney. At one point he told 

the court he wanted “more communication with his attorney and he wanted his 

attorney to “make the case in my favor.” (SYG1 9-10). The court also addressed the 

Appellant letting him know that he was made an offer of thirteen years (13) years in 

state prison with a ten year minimum mandatory and that if he was to go to trial and 

convicted or unsuccessful with his motion to dismiss, he was facing twenty one years 

(21) at the bottom of his guidelines with a twenty five (25) year minimum 

mandatory. (SYG1 11). The Appellant stated that he understood, but that he believed 

in the law of the United States and noted that he had been in this country for forty-six 

years (46). Id.  

These conversations between the Appellant and the trial court allowed the 

Honorable judge to observe the Appellant and see that Appellant could make logical 

determinations and that he had a grasp of the legal issues in his case. The Appellant 
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understood the proceedings. He understood the choices before him. Ultimately, the 

Appellant engaged in a type of “hybrid representation” before asking that his 

attorney completely take over and represent him. 
1
  Although the trial court did not 

call it a hybrid representation; the record shows that 1) the trial court did not dismiss 

Mr. Marines as the attorney of record, 2) Marines acted as stand-by counsel, 3) and 

Marines handled everything in the trial except the cross examination of three citizen 

witnesses. 
2
 In spite of the fact that this was a hybrid representation; the trial court 

still fulfilled its duty by conducting a Faretta inquiry. 

 For a defendant to be permitted to represent himself, he must knowingly and 

intelligently forgo his constitutional right to counsel. Reddick v. State, 937 So.2d 

1279 (Fla. 4
th

 DCA 2006). Although a defendant need not himself have the skill and 

experience of a lawyer in order competently and intelligently to choose self-

representation, he should be made aware of the dangers and disadvantages of self-

representation, so that the record will establish that he knows what he is doing and 

his choice is made with eyes open. Id. 
                                                 
1
  While a defendant does not have a right to “hybrid” representation, Faretta 

warnings are required whenever the trial court permits a defendant to undertake a 

portion of his defense that is a core function of a lawyer; core functions of a defense 

lawyer in a criminal case include selecting juries, introducing and objecting to 

evidence, cross-examining witnesses, making motions, preserving legal issues for 

appeal, and giving opening and closing statements. Boyd v. State, 45 So.3d 557 (Fla. 

4
th

 DCA 2010). 
2
 The state constitution does not embody a right of one accused of crime to 

representation both by counsel and by himself. Logan v. State, 846 So.2d 472 (Fla. 

2003). 
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 In the case at bar, the Appellant had been made aware of the disadvantages 

and dangers of self-representation. Just as there are no “magic words” when 

conducting a Faretta inquiry concerning a defendant’s waiver of his right to counsel; 

the fact that making the defendant aware of these disadvantages, warning of the 

severity of sentencing, and discussing self-representation in general over several 

hearings throughout the pre-trial can meet the requirements of Faretta. Hearns v. 

State, 16 So.3d 969 (Fla. 3d DCA 2009).  In Hearns, this Court found that the 

evidence was sufficient to support a finding that the defendant was represented at the 

Faretta hearing; the trial court was required to inform the defendant of disadvantages 

and dangers of self-representation and to warn him of the severity of the charge and 

possible sentence, which, indeed, was the very nature of discussion between the 

defendant and the court at several hearings throughout pre-trial phase of defendant's 

case. Id. In Hearns, this Court found that the record provided competent and 

substantial evidence that the requirements of Faretta were met. Id. at 971. 

 In the case at bar, the record provides competent and substantial evidence that 

the requirements of Faretta were met throughout the various hearings and meetings 

between the trial court and the Appellant including: the Nelson hearing, during the 

Stand Your Ground hearing, and the Faretta inquiry conducted after voir dire had 

commenced. Faretta requires that a defendant “be made aware of the dangers and 

disadvantages of self-representation, so that the record will establish that he knows 
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what he is doing and that his choice is made with eyes open.” Morris v. State, 667 

So.2d 982 (Fla. 4
th
 DCA 1996) citing Faretta v. California, 422 U.S. 806, 835 

(1975). The Court in Morris, citing to the Florida Rules of Criminal Procedure 

3.111(d) noted that the rule provides: 

A defendant shall not be deemed to have waived the assistance of 

counsel until the entire process of offering counsel has been completed 

and a thorough inquiry has been made into both the accused's 

comprehension of that offer and the accused's capacity to make an 

intelligent and understanding waiver. 

 

 

No waiver shall be accepted if it appears that the defendant is unable to 

make an intelligent and understanding choice because of a mental 

condition, age, education, experience, the nature or complexity of the 

case, or other factors. 

 

Morris v. State, 667 So.2d at 986.  

 The Fourth District Court stated that although the trial court in Morris did not 

meet all of the requirements on each of the four occasions when self-representation 

was discussed, the trial court did inquire about, and explain all of them at least once 

and most of them more than once. Id. The Fourth District Court deemed that a 

sufficient Faretta inquiry had been made. Id. Similarly, in the case before this Court, 

there were separate occasions where self-representation was discussed and inquires 

made. Although a Faretta inquiry ideally encompasses a separate hearing, the failure 

to hold one is not error as a matter of constitutional law if the trial court shows that a 
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defendant knowingly and voluntarily elected to represent himself. Nelson v. 

Alabama, 292 F.3d 1291 (11th Cir. 2002). (Trial court's failure to hold Faretta 

hearing to advise criminal defendant of danger of proceeding pro se is not error as 

matter of law; showing in trial record that defendant knowingly and voluntarily 

elected to represent himself is sufficient.)  

 In assessing the validity of a waiver of counsel, a reviewing court should focus 

not on the specific advice rendered by the trial court, for there are no “magic words,” 

but rather on the defendant's general understanding of his or her rights, and since 

there are no “magic words,” there is no requirement that any specific questions be 

asked. Edenfield v. State, 45 So.3d 26 (Fla. 1
st
 DCA 2010). The rule governing a 

waiver of counsel requires only that : (1) an advisement of the dangers of self-

representation be made; and (2) enough of an inquiry be made to the defendant to 

ensure he/she is waiving the right to counsel knowingly and intelligently. Id. In this 

case, the trial court’s warnings to the Appellant about the consequences of self-

representation were sufficiently clear and repetitive that he was well aware and had 

his “eyes open” about what he was doing and the record establishes it was done 

knowingly and intelligently. Since the amount of questioning needed to ensure the 

level of this awareness with “open eyes” differs depending on each defendant and the 

circumstances of each case, there is no model Faretta inquiry application for each 

case. Id. at 30. 
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 The test of whether a Faretta inquiry is sufficient is not whether the defendant 

is competent to represent himself adequately, but whether he is competent to make 

the decision to represent himself. Wilson v. State, 724 So.2d 144 (Fla. 1
st
 DCA 

1998). See also Smith v. State, 956 So.2d 1288 (Fla. 4
th
 DCA 2007). When 

determining whether a defendant should be permitted to represent himself, a trial 

judge is not required to follow the letter of the model colloquy established by the 

Supreme Court; rather, the ultimate test is not the trial court's express advice, but the 

defendant's understanding of his rights and the consequences of his choice. Id. 

In Faretta, the United States Supreme Court held that a criminal defendant has 

a constitutional right to represent him- or herself, provided that the decision to do so 

is knowing, intelligent, and voluntary. See Faretta v. California, 422 U.S. 806, 835 

(1975). The Supreme Court did not provide a precise colloquy that a trial court must 

conduct for a Faretta inquiry to be adequate. McKenzie v. State, 29 So.3d 272 (Fla. 

2010). However, the High Court did note that a defendant should be made aware of 

the hazards and disadvantages of self-representation to the extent that the record 

would demonstrate that the defendant knew what he or she was doing and made the 

choice with “eyes open.” Id at 281. Moreover, the Supreme Court indicated that 

neither legal knowledge nor legal skills are required as conditions precedent for a 

defendant to exercise the right to self-representation. Id. While Judge Thomas’s 

Faretta inquiry in this case did not follow the model colloquy established by the 
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Supreme Court; he was still able to determine the Appellant’s understanding of his 

rights and the consequences of his choices. In Smith, the Fourth District Court noted 

that: 

 “we recognize that a trial judge is not required to follow the letter of the 

model colloquy; rather, “ ‘[t]he ultimate test is not the trial court's 

express advice, but ... the defendant's understanding’ ” of his rights and 

the consequences of his choice. Butler v. State, 767 So.2d 534, 539 (Fla. 

4
th

 DCA 2000) (quoting Rogers v. Singletary, 698 So.2d 1178, 1181 

(Fla.1996)); see also  Wheeler v. State, 839 So.2d 770, 772 (Fla. 4th 

DCA 2003). 

 

(Id. at 1290). 

In the case here, the trial court held a Faretta hearing. The trial court had gone 

over the severity of the charges the Appellant was facing beforehand and the 

Appellant knew the charges, understood the defense theory, and had been advised of 

the maximum sentence he was facing. Additionally, the trial court had gone over the 

process of offering counsel. In the Faretta hearing, the trial court warned the 

Appellant about the disadvantages of representing himself. He asked the Appellant if 

he knew what he was doing and warned the Appellant that he would not help him. In 

this case, the standards for determining whether the Appellant knowingly and 

intelligently waived his right to counsel were met despite the lack of one final 

hearing. See Waterhouse v. State, 596 So.2d 1008 (Fla. 1992) (Standards for 

determining whether defendant knowingly and intelligently waived right to counsel 
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were met despite lack of final hearing, where trial judge had warned defendant on 

numerous occasions of dangers in representing himself and informed defendant that 

he would be held applicable to procedural and evidentiary rules if he acted as his 

own counsel, and from defendant's conduct throughout the proceedings, it was 

apparent that he was thoroughly knowledgeable about the proceedings against him, 

and he had already taken active part in his defense during resentencing hearing.) 

The Appellant argues that the stand your ground and Nelson hearings were not 

enough to illustrate whether he was competent for trial. There is nothing in the 

record that shows the Appellant was suffering from a mental illness or had 

psychological problems. The Appellant also argues that the May 2012 hearings and 

whatever observations the trial court made of Appellant did not later relieve the trial 

court of making all the necessary Faretta inquiries. (A.B. 15). As previously 

discussed above; similar to Morris v. State, 667 So.2d 982 (Fla. 4
th

 DCA 1996), the 

standards required in Faretta can be met even if not all are met at the same time.  

The test was whether Judge Thomas was able, through months of interactions, 

observations, and conversations with the Appellant to determine he was competent to 

make the decision to represent himself and whether he knowingly and intelligently 

gave up his constitutional right to counsel. See also Monte v. State, 51 So.3d 1196, 

1204 (Fla. 4
th

 DCA 2011) (If the trial court was able to retroactively determine that 

Monte was competent to stand trial, this determination would also suffice to support 
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the trial court’s earlier presumption of competence during its Faretta inquiry that 

occurred only a few weeks before trial. Citing to Muhammad v. State, 494 So.2d 969, 

974-75 (Fla. 1986) (finding that a separate competency hearing was not required 

prior to a Faretta inquiry where the trial court had already found defendant 

competent to stand trial less than a month before the Faretta hearing). 

The trial court in this case was in a difficult position. Judge Klein wrote in 

Morris v. State, 667 So.2d 982, 986 (Fla. 4
th

 DCA 1996) that:  

Trial judges, when confronted with defendants like this one, are 

“between a rock and a hard place.” Payne v. State, 642 So.2d 111, 113 

(Fla. 1st DCA 1994) (Kahn, J., concurring). Under Faretta a trial judge 

has to be sensitive both to the right to counsel as well as the right to 

self-representation; however, judges have little leeway in either 

direction, since there are two constitutional rights at stake here. If a 

defendant has met the requirements of Faretta for self-representation, 

but the court denies self-representation because of the court's concern 

that the defendant's ignorance of the law will result in the defendant not 

receiving a fair trial, it may well violate Faretta. 

 

In the case at bar, Judge Thomas did not abuse his discretion in carefully considering 

the Appellant’s right to self-representation as well as his right to counsel. The 

Appellant was competent and made a knowingly and intelligent decision to waive his 

counsel; even if it was for the brief period of cross examination of the three civilian 

witnesses at trial.  

II) THE JURY INSTRUCTIONS AND VERDICT FORMS WERE NOT 

CONFUSING OR MISLEADING. 
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a) The Appellant’s claim is procedurally barred from review by this 

Court. 

 

As a threshold matter, the Appellant’s claim is procedurally barred from 

appellate review. In order to preserve an issue for appellate review, the general rule 

is that a contemporaneous, specific objection must occur during trial at the time of 

the alleged error. Gore v. State, 964 So.2d 1257, 1265 (Fla. 2007). Failure to raise a 

specific objection results in the issue not being preserved for review on appeal. 

Farina v. State, 937 So.2d 612, 628 (Fla. 2001). See also Bell v. State, 699 So.2d 674 

(Fla. 1997) (Defendant was procedurally barred on appeal from claiming that jury 

instruction regarding aggravating factor was unconstitutionally vague, where defense 

counsel affirmatively stipulated to instruction at trial.  

Errors that have not been preserved can be considered on direct appeal only if 

the error is fundamental. Jackson v. State, 983 So.2d 562, 568 (Fla. 2008). An error 

need not be preserved if it “reaches to the foundation of the case and is equal to a 

denial of due process.” Williams v. State, 892 So.2d 1185, 1187 (Fla. 5
th
 DCA 2005). 

An error, to be fundamental, must reach down into the validity of the trial itself to the 

extent that a verdict of guilty could not have been obtained without the assistance of 

the alleged error. Harrell v. State, 864 So.2d 935, 941 (Fla. 2005) (quoting Brown v. 

State, 124 So.2d 481, 484 (Fla. 1960).  
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The record shows that during the trial court’s reading of count two of the jury 

instructions to the jury, he instructed them, on the record, that they could find the 

Appellant “guilty of attempted second-degree murder as a lesser included offense of 

attempted first-degree murder.” (T 593). Defense counsel had no objection to the 

instructions. (T 598). The record shows that the trial court submitted all the elements 

of each of the crimes. Defense counsel did not have any objections to the verdict 

form at that point. (T 599). Subsequently, the trial court granted defense counsel’s 

second motion for judgment of acquittal as to count two stating that the evidence was 

not enough for an attempted first degree murder against Ms. Daoud. (T 604).  

The verdict form for count two read: “guilty of attempted second degree 

murder as a lesser included offense of attempted first degree murder” and included 

lessers. (R2 207) and (T 582-586). The Appellant argues that the form was confusing 

to the jury and that were it not for that error, he may have been found guilty of a 

crime below the top charge of attempted second degree murder. (A.B. 16). Defense 

counsel did not object to the jury instructions or verdict form even after the second 

judgment of acquittal motion was granted and as such, the issue was not preserved. 

Even if, arguendo, the issue was preserved, it is without merit. 

 

b) The jury’ verdict was legally consistent and there was substantial, 

competent evidence to support the jury’s verdict. 
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Even if the Appellant’s claim was properly preserved, the verdict in this case 

was not a legally inconsistent verdict as there was sufficient evidence from which the 

jury could infer that the Appellant intentionally committed an act which would have 

resulted in Daoud’s death except that someone prevented the Appellant from killing 

her or he failed to do so and thus be guilty of attempted second degree murder. The 

trial record reflects that the trial court went over the elements of attempted second 

degree murder. (T 584-586). The trial court read the following: 

The act was imminently dangerous to another and demonstrated a depraved 

mind without regard to human life. 

And act includes a series of related actions arising from and performed 

pursuant to a single design or purpose. And act is imminently dangerous to another 

and demonstrating a depraved mind if an act or series of acts that: 

1) A person of ordinary judgment would know is reasonably certain to kill or 

do serious bodily injury to another; and 

2) Is done from ill will, hatred, spite, or an evil intent; and 

3) Is of such a nature that the act itself indicates an indifference to human life. 

(T 584-585). 

 The court should not give instructions which are confusing, contradictory, or 

misleading. Butler v. State, 493 So.2d 451 (Fla. 1986). That was not the situation in 

the case at bar. The jury instructions regarding attempted second degree murder 
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against Daoud were clear and set out all the elements required to find a defendant 

guilty of attempted second degree murder. This was not a case where the jury may 

have been misled. There was no option in the jury verdict forms to ever convict the 

Appellant of attempted first degree murder. Furthermore, there were lessers included 

in count two of the verdict forms that would have given the jury the opportunity to 

convict on lesser charges. The jury had been given proper instructions so that they 

knew what attempted second degree murder consisted of and what were its elements. 

Furthermore, there is no indication in the record of any jury confusion. This is not a 

case in which a defendant has been convicted of an uncharged crime.  

 A trial court has wide discretion in instructing the jury, and the court's decision 

regarding the charge to the jury is reviewed with a presumption of correctness on 

appeal.” Taylor v. State, 931 So.2d 1055, 1056 (Fla. 4
th

 DCA 2006) citing James v. 

State, 695 So.2d 1229, 1236 (Fla.1997). The trial court properly instructed the jury 

as to the instructions. Appellant’s claim is that the jury had to be confused because, 

after the JOA was granted, count two was reduced from attempted first degree to 

attempted second degree. Appellant argues that  had the jury thought he was guilty of 

a lesser of first degree murder, it could have been confused as to which option was 

appropriate. (A.B. 18). So long as competent, substantial evidence supports the jury's 

verdict, it will not be overturned on appeal. Long v. State, 689 So.2d 1055, 1058 

(Fla. 1997). If, after viewing the evidence in the light most favorable to the State, a 
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rational trier of fact could find the existence of the elements of the crime beyond a 

reasonable doubt, sufficient evidence exists to sustain a conviction.” Pagan v. State, 

830 So.2d 792, 803 (Fla. 2002). In the case at bar, there was substantial competent 

evidence to sustain the jury’s verdict as to count two, attempted murder of Ms. 

Daoud. 

 Daoud herself testified that the Appellant pointed the gun at her after shooting 

Mr. Forman a few times. (T 175). The Appellant pointed and shot her. Id. Daoud 

testified that she had not said or done anything to the Appellant before he shot her. 

Additionally, after shooting her, he attempted to reload the gun. (T 176). Another 

witness, Mr. Copeland, testified that Forman and Daoud had turned around and were 

getting ready to come towards the warehouse when the shots were fired. (T 223). 

There is no evidence that Daoud had any weapon or that she charged at the Appellant 

as to attack him. Appellant took the deliberate act of pointing at Daoud and shooting 

her after he had shot Forman. It was not an accident that he was shooting at Forman 

and accidentally happened to hit her. He pointed. He targeted her. He shot her and 

then tried to reload the gun. Additionally, the Appellant confessed to the police to 

shooting Daoud. The evidence presented was more than substantial to establish that 

the Appellant reasonably knew that he would kill or seriously injure Daoud, that his 

shooting of her was from ill will, and it showed an indifference to human life. 
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 Lastly, if arguendo, the verdict form may have been confusing, it was harmless 

error as there was enough substantial competent evidence to find the Appellant guilty 

of attempted second murder of Ms. Daoud. ‘[U]nder the harmless error test, the State 

must prove beyond a reasonable doubt that the error complained of did not contribute 

to the verdict or, alternatively stated, that there is no reasonable possibility that the 

error contributed to the conviction.’ ” Vilseis v. State, 117 So.3d 867, 871 (Fla. 4th 

DCA 2013) (quoting Symonette v. State, 100 So.3d 180, 184 (Fla. 4th DCA 2012)). 

The focus is on the effect of the error on the trier-of-fact. The question is whether 

there is a reasonable possibility that the error affected the verdict.” State v. DiGuilio, 

491 So.2d 1129, 1139 (Fla.1986). In the matter before this Court, it can be argued 

that the wording of the verdict form did not affect the verdict. First, the Appellant 

could not have been wrongly convicted of the uncharged crime of attempted first 

degree murder. Secondly, the lesser included charges of attempted manslaughter and 

aggravated battery were available to the jury. If the jury had so chosen, they could 

have convicted him of a crime below the top charge of attempted second degree 

murder.  
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CONCLUSION 

 

Based on the foregoing, the State respectfully requests this Court to affirm 

the trial court’s rulings and affirm the jury’s finding of guilt. 

Respectfully submitted, 

 

PAMELA JO BONDI 

Attorney General 

Tallahassee, Florida 

 

BY: s/Joanne Diez 

JOANNE DIEZ 

Assistant Attorney General 

Florida Bar No. 276110 

Criminal Appeals Unit 

444 Brickell Avenue, Suite 650 

Miami, Florida 33131 

(305) 377-5441 
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