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INTRODUCTION

Nivia Lascaibar will be referred to Appellant. Albert A. Lascaibar will be

referred to as Father.

References of record shall be designated as "R" followed by the appropriate

page designation as set forth in record on appeal transmitted by the Clerk of the lower

Court.

References to Transcript of Hearing before the Honorable General Magistrate

Yadira of March 12, 2010 and December 12, 201 2 respectively shall be designated

(Tr.).
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STATEMENT OF THE CASE AND FACTS

By way of background, the Third District rendered a prior opinion July 19,

1995, Lascaibar y. Lascaibar, 658 SO.2d 170 (Fia. 3d DCA 1995), reversing the

judgment below approving the general master's report with respect to child support.

While income was correctly imputed to the father because he had deliberately

abandoned a lucrative practice solely in order to deprive his wife and children of his

ability to support them, the amount attributed was far less than the sum indisputably

shown to have been earned by the Father during the course of the marriage.

Lascaibar increased the amount of attributed income from $50,000 to $80,000 per

year. (R.3-4)

Thereafter on September 1 7, 1996 an order directing payment through Central

Depository was entered requiring payment of child support for both minor children

of $1,714.18 per month. Said Order further required the Father to pay $781.00 per

month for both children for a total periodic amount of $46,871.96, for arrearages

beginning May 8, 1996 for a period of 60 months until paid in full and that interest

I Pursuant to that appellate decision, the trial court entered its Order on
Mandate, May 8, 1996 (R.5-9). In that Order, the Father was attributed annual
income of $80,000.00.

The Court determined that as of March 26, 1996, the Father was in arrears
in payment of child support and alimony totaling $46,871.96.
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on arrearages shall accrue at the rate of 12% per annum until paid. (R.1O-12)

On May 29, 1997 the Father was adjudicated in contempt and a commitment

and finaljudgment was entered July 15, 1997. Said judgment adjudicated Father in

arrears of child support as of May 29, 1997 in the amount of $56,106.30 and a final

judgment for this sum representing the unpaid balance of child support as of May

29, 1997 was entered against the Father together with interest therein at the rate of

10% per annum as of May 29, 1997. (R.19-20)

This Court in its opinion rendered inLascaibar y. Lascaibar, 715 So.2d 1042,

1998(Fla.3dDCA 1998) held thatthe trial court's post judgment order of contempt,

commitment and final judgment failed to take sufficient action needed lo support

arrearages and remanded the case with instructions to issue a rule to show cause

under the Florida Rules of Criminal Procedure 3.840 and consider other remedies

as well. (R.21-25)

Thereafter a judgment was entered adjudicating Father not guilty of indirect

criminal contempt for failure to pay child support and further held that pursuant to

the payment of the Central Depository entered into evidence the Father was in

arrears for child support payments of $89,646.62 as of March 20, 1999. (R.26-28)

The court further adjudged that he shall continue to pay child support monthly

of $1,714.18, together with an additional sum of $200.00 monthly effective July 1,
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1999 and a like sum of $200.00 monthly on said arrears totaling $1,914.18 and

directed that the $200.00 monthly be applied against arrears of $89,646.62 child

support arrearages until fully paid and satisfied.

The court further held that the unpaid balance of child support arrears shall

survive and extend beyond the time that the children reach their majority and the

Father shall have a continuing obligation to pay all arrearages in child support until

the same has been fully paid and satisfied. (R.26-28)

The cause was heard February 28, 2007 before the Hearing Officer who found

and recommended that pursuant to the records of the Central Depository the Father

owed arrears in the amount of $135,796.36 as of February 8, 2007 and directed

Obligor pay $1,714.18 to child support and as of February 8, 2007 the Father owed

child support arrears in the amount of $135,796.36 and ordered payment of $200.00

monthly towards arrears/judgment owed and upon children becoming emancipated,

child support payments shall continue until the arrears/judgment due and owing at

the time of emancipated due and owing are paid in full. "Pre-judgment interest has

and shall continue to accrue on any outstanding arrearage at the statutory rate."

Thereafter, an order on recommended order was ratified and entered March 21,

2007. (R.37-39)
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On March 12, 2010 the case came on before the same Hearing Officer on a

Verified Supplemental Petition for Modification of Child Support and Custody.

The transcript of that hearing (R.71-148) included the following dialogue

(R.116-118) (Tr. 46-48):

"THE COURT: But he should have been paying -well, let's see, he
overpaid by $986.82. This petition was filed on July 0f '07, so we are looking
at '09, July, August, September, October, November, December would be five
- - eight months, it would be 24 pIus - - 32 months; is that correct?

July, that's 24, through '09, August, September, October, November,
December, January, February, March, eight months, 32 months. That would
be $31, 578.24.

MS. SARANDRIA: That would be the credit he'd be entitled to?

THE COURT: I'm showing 32 months. I'm subtracting $1,714.18
minus $727.36, it gives me $31,578.24, plus the $6,617.93, equals
$38,196.17.

So if I take $117,860.07 minus - - $79,663.90, plus he's got to pay the three
months. What I did for Alexander s I didn't include through the date of
emancipation.

MR. GROSSBARD: Understood.

THE COURT: So I could do thai from the youngest - -

MR. GROSSBARD: That's fine, your Honor.

THE COURT: And that's an additional dad to pay $727.36 times
three, months, so we add that, $2,182.02. You are looking at $79,663.90,
$81,845.98 dad would owe to mom and that would put him through the date
of graduation for the child.



MR. GROSSBARD: Right. And that would - -

THE COURT: That's what I'm suggesting. I'm not pushing this,
I'm not telling you to take this, i'm just telling you what my math is telling
me.

MRS. LASCAIBAR: This is what you are saying - - or should I say
suggesting - - that is owed, $81,000?

THE COURT: I'm throwing numbers, I'm doing a calculation so
you'll have an idea of where we're going.

MRS. LASCAIBAR: And that's not including the interest rate?

THE COURT: That's not including interest, that's correct.

MRS. LASCAIBAR: Going back - -

THE COURT: Correct. That's just bulk. That's just base.

MR. GROSSBARD: And Your Honor, I'm not sure ifinterest was
ordered or not clearly from when or when.

THE COURT: Statutory interest is statutory.

MR. GROSS BARD: I know.

THE COURT: It's interest. She's entitled to it. There are cases
right on point. She is entitled. She is owed this money, she is entitled to
interest.

MR. GROSSBARD: No, no, I understand, I just thought the State had
said it was pursuant to prior orders. I understand it's statutory.

THE COURT: Whether it is or it isn't, she's entitled to it.

MS. SARANDRIA: I have a copy ofthe order."
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The transcript of the hearing on March 12, 2010, further recited (Tr. 58-59)
as follows:

"THE COURT: Are you sure?

MRS, LASCAIBAR: Yes, if you take the $82,000 plus the interest.

THE COURT: interest I'm not going to calculate because I am not
that smart. What you've got to do is for every month, it's very complicated - -
- I think you have to put it through a computer. For every month, for

example. let's say he owes you $1,500 this month. he didn't pay. then you add
whatever the interest was for that year.

MRS. LASCAIBAR: Okay.

THE COURT: Then you go to the next month and you add the
same thing and then you start adding that up. It's not - - you don't take
$82,845.98 and multiply by whatever the interest is. You almost need a
forensic accountant for that and a computer.

But you are entitled to it, yes. So, you know, you are going to have to at some
point calculate what that is.

MR. GROSSBARD: Itwill take a while before we are atthe point of just
the interest. Your Honor. I mean, obviously. we know there is still a sizable
amount that we have to work off and pay.

THE COURT: Okay. But what I'm saying is you are absolutely,
100 percent entitled to that. So it's - - I'm talking principal - - $82,845.98.

MRS. LASCAIBAR: Okay.

THE COURT: OKAY. Are you sure? Plus interest.

MRS. LASCAIBAR: Okay.

THE COURT: Yes?

6



Sir, Mr. Lascaibar. do you agree?

MR. LASCAIBAR

THE COURT:

MR. LASCAIBAR:

THE COURT:

MR. LASCAIBAR:

Yes. Yes. Your Honor.

You agree to that? Yes?

Yes, Your Honor.

You're sure?

Yes."

Said recommended order stated the arrears reflected by the Central Depository

are $117,860.00 as of March 8, 2010 and extended a credit against the arrears of

$38,196.17 reflecting arrears to be $79,663.90 as of March 8, 2010 and added an

additional $2,182.08 in child support for uncovered medical expenses reflecting total

arrears to be $82,845.98 as of March 8, 2010. (R.42)

The recommended order on Respondent's Verified Supplemental Petition for

Modification of Support and Custody of March 12, 2010, provided under the

Payments Section that:

"Pre-judgment interest has and shall continue to accrue on any outstanding

arrearage at the statutory rate." (R.41-44)

The Report and Recommendations were signed April 22, 2010 and an Order

was entered thereon ratifying Report and Recommendations on April 29, 2010.

(R.41 -44)
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Father, Albert A. Lascaibar, filed a motion to terminate child support,

arrearage payments and income deduction and to close central depository account

based upon zero balance and to reinstate passport privileges and motion for

accounting/determination of arrears pursuant to an order of referral of General

Magistrate/Hearing Officer dated November 1, 2012. (R.46-49)

The case was referred to the General Magistrate/Hearing Officer Yadira

Pedraza, who submitted a Report and Notice of Filing of the Hearing before her on

December 27, 2012. (R.46-49)

The transcript of December 27, 2012, (R.149-180) on the Hearing before the

General Magistrate Yadira Pedraza on a Motion for Accounting/Determination of

Arrears (R.168-173) (TR. page 20, line 22) reflects:

MS. LASCAIBAR: The State Attorney's Office and the central
depository failed to apply the interest that it was supposed to accrue on the
arrearages when it started in 19-- hold on -- in 1996, Your Honor.

MR. GLAZER: I think we need the Court to make a ruling if you're
allowing the State to accrue the interest over those years.

THE COURT: Say that again.

MR. GLAZER: I'm asking the Court to --if you're allowing the
State to accrue the interest over the years -

THE COURT: Going back to 1993 or -

[i]



MS. LASCAIBAR: 1996, Your Honor. There's two separate court
orders.

THE COURT: Do you have a copy of that last report, Mr.
Grossbard?

MR. GROSSBARD: I do, Your Honor.

THE COURT: Let me just see that for one second.

MS. LASCAIBAR: Here's the order of directing payment through the
central depository system, which directs interest rates to be accrued on
arrearages, which at the time was $46,871.96. And at one point in time the
arrearages were $135,000, Your Honor.

MR. GLAZER: The one main order I see, which we provided, set
the arrears -

MS. LASCAIBAR: There's this order -

MR. GLAZER: -- at 89,646.60 -

THE COURT: I'm looking at an order signed by Joel Brown on
April 21, 2010 setting the arrears at $82,845.90.

MR. GLAZER: They did.

THE COURT: What else do I need to look at? That's what they
were set at.

MS. LASCAIBAR: I did not agree to that. YourHonor, that's what I've
been saying that the central depository system did not reflect the interest that
it was supposed to accrue.

Why are my sons going to have to pay for an error committed by law?

THE COURT: Anything else? Any other argument?



MR. GROSSBARD: No.

THE COURT: To me this is very clear. This is a 1993 case. l'in
dealing with two children who are emancipated any way you look at it under
the law, they are 22 and 21. I'm looking at a report that I signed April 27m,

2010 -

MS. LASCAIBAR: Which I was not provided a copy until recently.

THE COURT: I have listened lo everybody real patiently, please,
f I could just speak for a few minutes.

MS. LASCAIBAR: I'm sony.

THE COURT: Thank you. I signed the report back on April 271h,

2010. I was adopted by Joel Brown on April 29t, 2010. It was at that time
done by the State Attorney's Office, which represents the Department of
Revenue which was representing the interest of Ms. Lascaibar, the Petitioner.
There were no exceptions filed to this, there was no appeal taken up with this
report. It states specifically as ofMach 8th, 2010 the obligor owes $82,845.98.
It was a specific finding.

What I am hearing today basically from all sides is that this amount was paid.
The last payment was made to the central depository.

MS. LASCAIBAR: It was an error, Your Honor.

THE COURT: Ma'am, please. There was a check sent out for
$38,839, as represented by the central depository records, which is Exhibit I
to this case.

There's a credit. There's a credit to this gentleman. I think the credit is
exactly what the former wife stated that she only got a check for $37,000 and
some change and I think the central depository did that because the kids are
emancipated, the arrears have been paid.
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MS. LASCAIBAR: Are you saying that they're not entitled to any
interest?

THE COURT: If! could finish speaking, I can perhaps put on the
record what I'm trying to say.

What I'm saying is that the arrears that were found, there was an order by
Joel Brown back on April 29tl, 2010, have been paid off. They are paid off.
Again, under the record, under the clear order 82,845.98 was owed as of
March 8th, 2010. This amount has been paid.

There is a credit shown in the central depository of $1,384.62. If this money
is still in the central depository, it is to be immediately sent back to the Father.

The central depository is to be closed out. The passport restored, his dis
license not suspended. 1f it has been suspended, it's to be immediately
reinstated. All credit agencies are to be notified that this amount has been
satisfied and this case is closed.

MS. LASCAIBAR: Your saying that you're not assessing the interest
rate that is supposed to accrue?

THE COURT: I have nothing else to say, other than what I said.
Anything else?

MR. GROSSBARD: No, Your Honor.

THE COURT: Are you going to prepare the -

MR. GROSSBARD: I can prepare the order.

( Whereupon the proceeding was concluded at i 1 :35 a.m.)

The Report of the General Magistrate recited that she had

"reviewed the pleadings, having heard the testimony of the parties,
having reviewed and considered the Exhibits admitted into evidence by
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the respective parties, having taken Judicial Notice of all of the
previous Orders entered in this cause, having heard argument of
counsel, and being otherwise fully advised in the premises, finds,
concludes and recommends as follows:

i. The Court has jurisdiction over the parties and the subject matter
herein.

2. There are two (2) children who have been subject to these proceedings,
to wit: Alexander Nicholas Lascaibar, born March 3, 1990 and Adrian
Nathaniel Lascaibar, born January 1, 1992.

3. A Recommended Order on: Respondent's Verified Supplemental
Petition for Modification of Support and Custody was entered on April
27, 2010, pursuant to proceedings before the Hearing Officer on March
12, 2010. An Order on Recommended Order On: Respondent's
Verified Supplemental Petition for Modification of Support and
Custody was entered by the Court on April 29, 2010. Said Order
ratified the Recommended Order of April 27, 2010.

4. The Recommended Order dated April 27, 2010, provides, inter alia,
determination of total child support arrears including prospective
arrears through graduation of the youngest child, Adrian, in the amount
of $82,845.98 and further provides for the payment of $1,500.00 per
month by the Respondent/Father thereon. Consistent with the
Recommended Order, the terms set forth were pursuant to colloquy of
the parties in open Court wherein the arrearage and payment thereon
was stipulated and agreed to by both the Petitioner/Mother and the
Respondent/Father.

5. An arrearage affidavit dated July 25, 2012, which was signed and
notarized by the Clerk's Office for Miami-Dade County, Florida, set
forth the remaining established arrears in the amount of $38,869.03.

6. A lump sum payment was submitted to the Florida State Disbursement
Unit on August 12, 2012, in the amount of$38,869.03 on behalf of the
Respondent/Father.
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7. Father's Motion to Terminate Child Support, Arrearage Payments, and
Income Deduction, and Motion to Close Central Depository Account
Based Upon Zero Balance and Reinstate Passport Privileges and
Motion for Accounting/Determination of Arrears shall be, and the same
is hereby, granted.

8. Based upon the emancipation of the youngest child, as well as full
payment of all existing arrearages the obligation to submit any
additional payments by the Respondent/Father shall be terminated
immediately and the Income Deduction Order vacated.

9. Consistent with the Family Law Case History/Central Depository
Records/accounting as it related to this cause of action, which was
submitted into evidence by the State Attorney's Office without
objection by the Respondent/Father, there is an existing credit in the
amount of $1,384.62 currently being held.

lo. Any money being held in the Central Depository shall be forwarded to
the Respondent/Father, Albert A. Lascaibar, and sent to 614 East
Highway 50, Apt. 167, Clemont, Florida 34711. Upon disbursement
of any money being held (if any) to the Respondent/Father, the Central
Depository account shall be closed.

i i . To the extent that any other funds are being held by the Department of
Revenue/Child Support Enforcement Program as it relates to this cause
of action, same shall also be forwarded to the Respondent/ Father,
Albert A. Lascaibar, and forwarded to 614 East highway 50, Apt. 167,
Clermont, Florida 34711.

i 2. All passport privileges of the Respondent/Father, Albert A. Lascaihar,
shall be restored.

13. All credit agencies shall be notified that the Respondent/Father, Albert
A. Lascaibar has paid in full the existing child support arrearages in
this cause ofaction and there is no furtherobligation to contribute child
support.
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14. The existing Income Deduction Order in this cause of action shall be
terminated immediately. (R.46-49)

Respondent remitted the $38,869.03 on behalf of himself as a lump sum

payment to the Florida State Disbursement Unit August 12, 2012.

Exceptions to the Report and Recommendations of the General

Magistrate/Hearing Officer were timely taken in regard to the failure to assess the

interest due and the Exceptions were brought on for hearing before the Honorable

Bertila Soto, Circuit Judge, who on May 20, 2013 entered an Order denying

Exceptions to the Report and Recommendations of the General Magistrate/Hearing

Officer and entered an Order on Report of General Magistrate. (R.50-69; R.29-31;

R.372-373)

At the commencement of the Hearing on Exceptions, Appellant's counsel

presented Appellant's position as follows:

Respondent did not have a zero balance as reflected by the transaction history

in this case, hut was in arrears on child support on January 4, 2013 for the amount

of $254,162.35 on delinquent payments plus interest as per the Affidavit and

calculations of Dana M. Kaufman, CPA, JD, CFE as mandated by law, as well as

interest on all delinquent child support payments, never calculated by the Central

Depository.
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Petitioner annexed thereto the Affidavit of Dana M. Kaufman, CPA, JD, CFE

designated Exhibit "9", which was therein incorporated by reference and made a

part hereof the same as if set out in full, calculating the amount of interest that

accrued on the past duc child support payments, never paid nor collected by the

Central Depository. Accordingly, as evidenced by the calculations of Mr. Kaufman,

the amount outstanding and owed by Respondent in interest accrued in child support

arrears, is $254,162.53.

Also attached as Exhibit 10 and 11, respectively, are the exhibits that were

admitted into evidence during the hearing, as noted in the hearing transcripts,

however, they were not uploaded nor included by reference in the Report of the

General Magistrate.

The foregoing is boume out by the Family Law Case Payment History of

December 18, 2012 admitted into evidence December 27, 2012 reflecting a record

of all payments of child support.

The Central Depository Record of Payments is devoid and fails to reflect the

assessment of interest on defaulted payments on child support or enter assessment

of interest on unpaid delinquent principal child support payments in arrears.

At the hearing held May 15, 2012 on the Exceptions to the General

Magistrate's Report and Recommendations of December 27, 2012, it was proffered
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that there is an accrued substantial amount of interest on delinquent payments of

$254,162.00, whereupon the Court page 6, lines 2-25 recited that she was bound by

the sum of $82,845.98 in arrears found at the 2010 hearing and that the Court was

not going to rehash depositories from all those years contending they had been

waived. (TR Hearing R.VoI. IV, May15, 2013, Page 6-7)

The Court reiterated that she was not going to consider anything prior to 2010

and she is only hearing from 2010 to present. That she was not going to consider

anything prior to 2010. (TR Hearing R.Vol. IV, May 15, 2013, Page 18)

The Court concluded that it would limit testimony of interest solely on

$82,000.00 (TR Hearing R.Vol. IV, May 15, 2013, Page 21) and thereafter limited

testimony of Michael O'Rourke, CPA as to the Court payment record and

computation of interest on nonpaid or delinquent payments after 20 1 0. (TR Hearing

R.Vol. IV, May 15, 2013, Pages 22-23)

This witness testified total interest from June 2010 through April 2013 on

$82,845.00 would have been $12,617.00. (TR Hearing May 15, 2013, Page 26) and

refused to permit the witness to testify whether the Central Depository Records

reflected payment of calculation of interest on payments not paid that were entered

in default. (TR Hearing R.Vol. IV, May 15, 2013, Page 27)
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The witness was able to calculate the amount of interest that would have

accrued on payments not timely paid, however, the Court refused any such evidence

and responded that there was no indication of any interest whatsoever reflected in

the Central Depository Records at all, no matter what period (TR Hearing R.Vol. IV,

May 15, 2013, Page 27) and permitted the witness to calculate interest at the

statutory rate from 2010 to date of hearing lo be $12,617.00.

The witness further was denied the opportunity to state as to what interest

accrued on all support payments in default (TR Hearing R.Vol. IV, May 15, 2013,

Pages 32-33)

The Court recited it was only looking at the payment record of this case from

2010 and the amount owed was $82,845.98 (TR Hearing R.Vol. IV, May 15, 2013,

Page 43) and failed to include the finding and recommendation Order approving the

same that Appellant was entitled to prejudgment interest which has and shall

continue to accrue.

At Page 18, lines 13-16, R.VoI. IV the Court announced that anything prior

to 2010 she would not consider.

Transcript of the Exceptions heard before Judge Soto arc as follows:

THE COURT: Let me tell you where I'm going. I think I'm bound by the
$82,845.98 that was found at the 2010 hearing.

17



The GM and thejudge ratified in 2010 that it was $82,845.98 in arrears.I'm
not going to rehash the depositories from all these years. That has definitely
been waived. What I'm focusing on is whether or not there is interest on the
$82,845.98, whether there was a waiver ofthat by not filing exceptions to the
2010 GM's report on whether- this is an equity court - there is case law that
says I can maybe address it. So that's where I'm leading but, obviously, Ijust
wanted to see where you were going in the sense that that's what I see in your
motion.

I understand Ms. Lascaibar's frustration because if you read the 2010
transcript there is clearly a discussion of interest.

MR. SPIEGELMAN: you're obligated to pay interest from the defaulted
funds, and it spells it out.

THE COURT: It's in the transcript, but it wasn't placed in the
order and there were no exceptions filed. So I'm not sure whether that can be
revisited. That's what i really want to get to today. Let me hear where he
stands.

THE COURT: After reviewing the documents, I had the wrong
transcript and I received the transcript from the December hearing yesterday.

I'm not going to rehash all these years oflitigation. I'mlimiting itto the 2010
amount and if there is any discussion about interest.

On June 14, 2013, Petitioner appealed the Order denying her Exceptions to

the Report and Recommendations of the General Magistrate/Hearing Officer, now

pending and being the subject matter of this appeal. (R.296-298)
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SUMMARY OF ARGUMENT

At the March 12, 2010 hearing, the General Magistrate expressly and

unequivocally acknowledged and held the former Wife's entitlement to the accrual

of interest on the outstanding and delinquent child support payments and arrearage

judgments in addition to the principal amount thereof that she found to be due.

Appellant is entitled to interest in the child support context, which is well

established in Florida law. The spouse to whom child support is awarded is entitled

to pre-judgment interest for all arrearages from the date the child support is due until

the date of the arrearage judgment, along with interest that accrues on the arrearage

judgment itself.

The General Magistrate in her Findings and Recommendations of March 12,

2010 concurred and found that:

"pre-judgment interest has and shall continue to accrue on any
outstanding arrearage at the statutory rate".

On April 29, 2010 the Circuit Judge entered an order ratifying the

recommended order of the General Magistrate -- including the reservation as to the

assessment of the ongoing pre-judgmcnt interest.

The General Magistrate, in the record, clearly noted that the Central

Depository failed to calculate interest on child support payments in arrears, those
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upon which judgments were entered as well as reflected by the payment record of

the Central Depository. The unpaid child support becomes a vested property right

and recognized as a judgment by operational law. Additionally, �61.14(6)(a)(1)

Florida Statutes provides, when, as where, child support payments are made through

the Central Depository, any payments that are due and unpaid are delinquent, and

following proper notice to the obligor, becomes a final judgment by operation of law

and the payments are unpaid judgments and further that the obligation to pay

accrued support is not extinguished even when the child reaches majority,

notwithstanding the parent's obligation when the child reaches 18.

The Judgment should be reversed and the case remanded for calculation of

interest on all arrearages.
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STANDARD OF REVIEW

The standard of review of pure questions of law is de novo. Granada Lakes

Villas Condominium Association, Inc. y. Metro-Dade Investments Co. 125 So.3d

756 ,z.2 (Fia. 2013) Issue of entitlement to prejudgment interest is reviewed under

a de novo standard. Berloni Spa y. Della Casa, LLC, 972 So.2d 1007, 1011 (Fla.4th

DCA 2006).

The calculation of the amount of pre-judgment interest is a merely a

ministerial function, a pure question of law, subject to de novo review. Argonaut

Insurance Co. y. May Plumbing Co., 474 So.2d 212, 215 (FIa. 1985)
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ARGUMENT

THE TRIAL COURT ERRED IN DENYING APPELLANT'S
TIMELY EXCEPTIONS TO THE GENERAL MAGISTRATE'S
DECEMBER 27, 2012 REPORT AND RECOMMENDATIONS,
THEREBY ERRONEOUSLY TREATING THE MARCH 12, 2010
ORDER AS ESTOPPING APPELLANT FROM SEEKING
INTEREST ACCRUING PRIOR TO MARCH 12, 2010 ON
CHILD SUPPORT ARREARAGES AND ON UNPAID
JUDGMENTS FOR CHILD SUPPORT ARREARAGES

It is uncontroverted that the General Magistrate in her oral pronouncements

at the hearing and in her findings and recommendations at the March 12, 2010

hearing, that the entitlement to interest was recognized and that a specific finding

was made and entered as follows:

"Pre-judgment interest has and shall continue to accrue on any
outstanding arrearage at the statutory rate." (R.4 i-44)

Nevertheless, at the hearing conducted by the Circuit Court on the exceptions

taken, the Court decided it was only looking at the payment record of the case from

and after March 12, 2010 and refused any entitlement to the accrual of interest on

any arrearages predating that date.

To the contrary, the Court, according to law, was duty bound to review the

entire case file, examine evidence presented to the magistrate and determine whether

the magistrate's finding of fact and conclusions of law are justified. Fehliiig y.

Fehling, 28 So.3d 185, 35 (Fla.lst DCA 2010) citing Kelly y. Coiston, 977 So.2d
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692, 695 ('Fla.lst DCA 2008) After a magistrate holds a hearing and files a report,

the circuit court has the duty to review the entire case file, examine the evidence

presented to the magistrate, and determine whether the magistrates finding of fact

and conclusions of law are justified.

The evidence in the record of this case clearly shows that the General

Magistrate affirmatively held that the Appellant was entitled to pre-judgment

interest which shall continue to accrue on any outstanding arrearage at the statutory

rate, which was affirmatively approved by the Father and his counsel in the

transcript of the March 12, 2010 record.

At the later 2012 hearing, the General Magistrate, in entering the order in

closing this case, and the Court, in denying exceptions and approving the closing of

the case, both totally disregarded the specific findings entitling the Appellant to

interest on defaulted support payments and interest to which Appellant is entitled

as a matter of law, thereby depriving the children of interest so clearly preserved in

this record. Regrettably, the Court in denying exceptions arbitrarily utilized a cut-

off date and specifically said she had no intention to review the record of continual,

defaulted child support payments and refused to entitle Appellant of interest as

mandated by law. This record cries for reversal, vacating and setting aside the

closing of this case and the failure and refusal to calculate or permit evidence
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proffered establishing the amount of interest due and owing by the recalcitrant

father.

The obligation to pay interest on delinquent child support payments and

accrued interest was whitewashed and totally disregarded as reflected by the

transcript of December 27, 2012. This error was preserved in a transcript at page 20,

line 22 wherein the Appellant brought the same to the Court's attention.

Said ruling is contrary to the law of this State on this issue, namely that

Appellant is entitled to prejudgment interest for all arrearage from the date the child

support is due until the date of the arrearage judgment, along with interest that

accrues on the arrearage judgment itself.

Already previously noted is the fact that a Judgment was entered September

17, 1996, directing Father to make payment of child support through the Central

Depository for both minor children of $1,714.18 monthly, for a total amount of

$46,871.96 for arrearages beginning May 8, 1996 for a period of 60 months until

paid in full, bearing interest on arrearages on an accrual rate of 12% per annum until

paid.

On May 29, 1997 a Judgment was entered adjudicating Father in arrears of

child support in the amount of $56,106.30 and a final judgment for the unpaid

balance of child support was entered, together with interest at the rate of 10% per
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annum.

A judgment was entered adjudicating Father not guilty of indirect criminal

contempt and held that Father was in arrears for child support payments of

$89,646.62 as of March 20, 1999. The court further held that the unpaid balance of

child support in arrears shall survive and extend beyond the time the children reach

their majority and the Father has a continuing obligation to pay all arrears in child

support until the same had been fully paid and satisfied.

On October 6, 2004 the General Magistrate/Hearing Officer found Father's

testimony not credible and that he failed to prove an inability to pay court ordered

child support and an order was entered ratifying and approving the Order of

November 22, 2004.

On February 28, 2007, the Hearing Office found and recommended pursuant

to the records of Central Depository Father owed arrears of $135,796.36 as of

February 8, 2007 and upon the children's emancipation, child support payments

shall continue until the arrears/judgment due and owing at time of emancipation is

paid in full. Prejudgment interests has and shall continue to accrue on any

outstanding arrearage at the statutory rate. The Order on recommended Order was

ratified and entered on March 21, 2007.
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On March 12, 2010 a recommended Order stated arrears reflected by Central

Depository was $117,860.00 to which credits were extended reducing arrears to

$79,663.90 as of March 8, 2010 plus additional sum of child support for uncovered

medical. The report further provided for prejudgment interest which has and shall

continue to accrue on any outstanding arrearages at the statutory rate and an order

was entered ratifying Report and Recommendations on April 29, 2010.

Florida Statute Section 55.03 controls interest guidelines and rate of interest.

The interest rate is established at the timejudgment is obtained and shall be adjusted

annually until the judgment is paid except forjudgments entered by the Clerk of the

Court pursuant to Section 61.14, which shall not be adjusted annually.

The entitlement to interest in the child support context is well established in

Florida law. Many cases have held that the spouse to whom child support is awarded

is entitled to prejudgment interest for all arrearage from the date the child support

is due until the date of the arrearage judgment, along with interest that accrues on

the arrearage judgment itself. See, e.g., Lamar y. Lamar, 889 So.2d 983, 984 (Fia.

4th DCA 2004); Warner y. Warner, 692 So.2d266, 270 (FIa. 5" DCA 1997); Matteo

V. Matteo, 667 So.2d 1003, 1004 (FIa. 3d DGA 1996,); Romans y. Romans, 611

So.2d 92 (Fia. i st DGA 1 992,) , Applegate y. Applegate, 566 So.2d 865, 866 (FIa. i st

DCA 1990). In Melvin y. Melvin, 391 So.2d 691 ('Fia. ist DA 1980,),
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"This Court reversed the trial court's decision to deny interest on the
chid support arrearage, noting that ' [ilnterest should be allowed on the
arrearage judgment from the date of the last support payment to the
date of the arrearage judgment . . . . ' In the case at bar, the trial court
erred in refusing to award, in addition to the interest which
accumulates on the arrearage judgment itself, the interest which
accrued ori each overdue payment between the date on which the
payment became due and the date of the judgment. On remand,
appellant is permitted to submit evidence demonstrating the amount of
this interest which has accrued."

The reason for this stems from the notion that unpaid child support becomes a

"vested property right," and is essentially recognized as a judgment by operation of

law. See Dep't of Health & Rehab. Servs. y. Atterberry, 578 So.2d 485, 486 (Fia.

5th DCA 1991).

In Kranz y. Kranz, (Fia.App. 3 Dist.,1995) 661 So.2d 876, the Court held:

"[child] support obligations accruing under a court order in a domestic
case become vested rights of the payee and vested obligations of the
payor which are not subject to retroactive modification." Onley y.
Onley, 540 So.2d 880, 880 (Fia. 3dDCA 1989) (emphasis added); see
also Pottinger y. Pottinger, 133 Fia. 442, 182 So. 762 (1938,). "The law
is well established that the right of a wife to payment of child support
in arrears is vested, and the wife is entitled to enforcement of the
payment by legal process." Puglia y. Puglia, 600 So.2d 484, 485 (Fia.
3d DCA 1992),(quoting Guariijo y. Guarino, 431 So.2d 189 (Fia. 2d
DCA), rev. dismissed, 441 So.2d 632 (Fia.1983)). The right to
previously determined child support vests at the time the payments are
due. Puglia, 600 So.2d at 485. FN1

FN1 Section 61.14(6)(a)(1), Florida Statutes (1993), provides that
when, as here, child support payments are made through the Central
Depository, any payments that are due and unpaid are delinquent, and



following proper notice to the obligor, become a fina' judgment by
operation of law. These payments are thus unpaid judgments.

An obligation to pay accrued support is not extinguished even when
the child reaches majority, notwithstanding that the parent's obligation
to support normally ends when a child reaches eighteen. Shufflebarger
V. Shufflebarger, 460 So.2d 982 (Fia. 3dDCA 1984); see also Newman
V. Newman, 459 So.2d 1129 (Fia. 3d DGA 1984), rev. denied, 466
So.2d 218 (Fia.1985). Public policy encourages the enforcement of
child support obligations and "the fact that a child attains eighteen
years should not make the child support obligation unenforceable."
Cronebaugh y. Van Dyke, 415 So.2d 738, 745 (Fia. 5th DCA 1982)
(Sharp, J, dissenting), rev. denied, 426 So.2d 25 (Fia.1983), dissent
adopted by Massey y. Massey, 443 So.2d 294 (FIa. 3d DGA 1983).
"Society's interest in ensuring that a parent meets parental obligations
must not be overlooked simply because the child has reached the age
of majority. The support obligation does not cease; rather it remains
unfulfilled." Gibson y. Bennett, 561 So.2d 565, 572 (Fla.1990)
(holding that a judgment for child support arrearages is enforceable by
contempt proceedings even after child has reached age of majority).

28



CONCLUSION

Based on the foregoing, the Order here under review should be reversed with

directions to the lower Court on remand to include in its child support arrearage

award, a computation of the full amount of interest accruing on arrearage dating

back to inception.

Respectfully submitted,

ROBERT I. SPIEGELMAN, ESQ.
Attorney for Appellant
Suite 912 - Biscayne Building
19 West Flagler Street
Miami, Florida 33130
Telephone: 305-371-2500
Facsimile: 305-374-3606
Email: spiegy@aol.com

By:
Robert I. Spi'elman
Florida Bar No. 76660
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