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STATEMENT OF THE CASE AND FACTS 

By amended information, the State charged Mr. Sanles with strong-arm 

robbery. (R 14). The thirteen-year-old victim was the only witness who testified to 

the facts of the crime. He said that he was standing on his scooter outside of a store 

when Mr. Sanles kicked him, placed his foot on the victim’s chest and took the 

scooter from him. (T 184-186). The testimony in pertinent part was: 

VICTIM: He grabbed the scooter so he stepped even 
harder, because he had the scooter in his hand and he 
made a fist with his hand. 
 
PROSECUTOR: Okay. 
 
VICTIM: So the gentleman that was there saw when 
he wanted to hit me, and he was going to – and so he 
started running and took two steps and dropped the 
scooter. 
 
PROSECUTOR: Okay. Now when you say the 
gentleman, did another person show up and intervened, 
got involved? 
 
VICTIM: No. 
 
PROSECUTOR: What did the other person do? 
 
VICTIM: No, he even, you know, grabbed me and he 
gave me a glass of water because I was like out of breath. 
 

*** 
PROSECUTOR: Okay. One second. We’ll get to that 
part. How far away did the defendant get with your 
scooter before he dropped it and kept running? 
 
VICTIM: Like from here to there. 
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PROSECUTOR: Couple feet? 
 
DEFENSE COUNSEL: Objection. Leading. 
 
THE COURT: Overruled. 
 
VICTIM: Yeah, maybe two steps.  

 
(T 193-194). 

Because, the victim’s testimony described a completed robbery, the defense 

objected to the prosecution’s request that the jury instructions include an 

instruction on attempted strong-arm robbery. (T 242-249). In particular, the 

defense cited Florida Rule of Criminal Procedure 3.510(a). The rule in its entirety 

provides: 

On an indictment or information on which the defendant 
is to be tried for any offense the jury may convict the 
defendant of: 
 
(a) an attempt to commit the offense if such attempt is an 
offense and is supported by the evidence. The judge shall 
not instruct the jury if there is no evidence to support the 
attempt and the only evidence proves a completed 
offense; or 
 
(b) any offense that as a matter of law is a necessarily 
included offense or a lesser included offense of the 
offense charged in the indictment or information and is 
supported by the evidence. The judge shall not instruct 
on any lesser included offense as to which there is no 
evidence. 
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The trial court overruled the defense objection. (T 248-249). Thereafter, 

even though the State had asked for the attempt instruction, the State insisted 

throughout closing argument that only a completed strong-arm robbery had taken 

place. In the first closing argument, the prosecutor argued that the facts established 

only the “completed crime” of strong-arm robbery. (T 259). The prosecutor said 

the judge was going to instruct the jury on attempted strong-arm robbery, but “that 

is not what we have here. What we have here is a completed crime. We have a 

strong-arm robbery, a textbook strong-arm robbery.” (T 261).  

 The defense’s closing argument focused on misidentification, primarily 

based upon the young victim’s out-of-court identification from a suggestive show 

up where Mr. Sanles was handcuffed in the back seat of a police car. (T 263-274). 

The defense also argued that the victim’s description of events was bullying and 

amounted to the uncharged offense of battery. (T 266-267).1

 In rebuttal, the prosecutor argued that the only evidence in the case was that 

the defendant had taken the scooter from the victim and “only dropped it when he 

 The defense never 

argued that the jury should convict Ms. Sanles of the lesser crime of attempt. In 

fact, the defense argued that there had been no evidence of intent to take the 

scooter. (T 263-274). 

                                                 
1 During the charge conference, the prosecutor admitted that the amended information did not 
plead the elements of a battery that would have placed the defendant on notice, and stipulated to 
the exclusion of a battery instruction. (T 243-244).  
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was confronted by that third person. That’s not an attempted robbery, as my 

colleague explained, that’s a completed robbery.” (T 276-277).  The reference to 

“my colleague” was to the prosecutor’s trial partner, who gave the first closing 

argument.   

The prosecution finished rebuttal by telling the jury that strong-arm robbery 

was the only verdict that was supported by the law and the evidence in the case: 

PROSECUTOR: …And that’s your job, to take the 
facts that you heard, to apply it to the law, and to come 
back with the only verdict supported by the law and the 
evidence that this defendant is guilty of the crime of 
strong-arm robbery… 

 
(T 283).  

Before the trial court began instructing the jury, defense counsel renewed, 

without success its objection to the state-requested instruction on the offense of 

attempted strong-arm robbery. (T 284). Thereafter, the trial court instructed the 

jury on strong-arm robbery, attempted strong-arm robbery and petit theft. (T 285-

288). The jury returned a verdict of guilty on attempted strong-arm robbery. (T 

304; R 48).  

The defense filed a motion for arrest of judgment. (R 50-74). At the hearing 

on the motion, the State argued, among other things, that the defendant could raise 

the issue on appeal but not by motion for arrest of judgment. (R 144). The trial 

court denied the motion, stating its grounds as follows: 
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THE COURT:  Anyway, the whole question and the 
issue is whether or not this was a completed offense or 
was not a completed offense. The facts that borne out 
from the evidence and presented to this jury, I believe left 
this jury with the ability to decide whether or not the 
asportation aspect of the robbery charge had been 
completed or not, or whether or not the defendant was 
prevented from doing so. And I think the facts were just 
as easily capable of the jury finding that if the crowd 
hadn’t gathered and come to the aide or assistance of the 
victim in the case, maybe he would have gotten away 
with it and gotten away with the scooter, but he didn’t. 
And I think the facts were ones that are capable of a jury 
coming back with a verdict of attempt. So the motion for 
arrested judgment is denied. 

 
(R 148). Following judgment and sentence, this appeal ensued. 

STANDARD OF REVIEW  

 While the standard is abuse of discretion, “[w]hen a judge gives an 

instruction on a lesser-included offense over a defendant’s objection and no 

evidence has been presented to support that instruction, the judge abuses his or her 

discretion, and error occurs.” Brock v. State, 954 So. 2d 87, 88 (Fla. 1st DCA 

2007).  

SUMMARY OF ARGUMENT 

 Florida Rule of Criminal Procedure 3.1510(a) provides that the court shall 

not instruct the jury if there is no evidence to support the attempt and the only 

evidence proves a completed crime.” The only evidence in this case was of a 

completed crime, if the jury believed the victim. The State conceded this point in 
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closing argument. And, the defense never argued otherwise. The trial court 

committed reversible error by giving the attempted strong-arm robbery instruction 

over the defense objection. The judgment and sentence should be reversed with 

instructions for discharge. 

ARGUMENT 

THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY GIVING 
THE ATTEMPT INSTRUCTION OVER OBJECTION WHERE THE 

EVIDENCE SHOWED ONLY A COMPLETED OFFENSE. 
 

The crime of strong-arm robbery was completed when the scooter was taken 

by force away from the victim. Armstrong v. State, 931 So. 2d 187, 194-195 (Fla. 

5th DCA 2006) (defense request for instruction on attempted robbery was properly 

denied. “Robbery” is defined as “the taking of money or other property which may 

be the subject of larceny from the person or custody of another, with intent to 

either permanently or temporarily deprive the person or the owner of the money or 

other property, when in the course of the taking there is the use of force, violence, 

assault, or putting in fear.” § 812.13(a), Fla. Stat. The evidence showed that 

Armstrong completed the robbery as charged—he took Jessica's wallet by force, 

violence, assault, or putting in fear. The fact that Armstrong quickly dropped the 

wallet, either because there was no money in it or because the vehicle alarm 

sounded, did not turn the already completed robbery into an attempted robbery.”). 
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Below, the State tried to distinguish Armstrong on the basis that it was the 

defendant in that case who had requested the jury instruction on attempted robbery. 

But, the prohibition against instructing on attempt when the evidence shows only a 

completed crime applies even where the State requests the instruction. See e.g. 

Morris v. State, 88 So. 3d 1045 (Fla. 4th DCA 2012) (reversible error to grant 

State’s request on lesser-included offense of attempted sexual battery over defense 

objection where the evidence established completed sexual battery; reversed with 

directions for a judgment of acquittal on conviction for attempted sexual battery); 

Ramirez-Canales v. State, 46 So. 3d 1234 (Fla. 4th DCA 2010) (same). 

The remedy for the error in this case is reversal with directions for discharge 

on the judgment and conviction for attempted strong-arm robbery. Brock v. State, 

954 So. 2d 87, 88-89 (Fla. 1st DCA 2007) (reversible error to instruct on attempted 

sexual battery where evidence was of a completed crime or no crime at all; “By 

finding appellant guilty of the lesser-included offense of attempted sexual battery, 

the jury necessarily found appellant not guilty of the charged sexual battery. 

Accordingly, the prohibition against double jeopardy prohibits the state from again 

trying appellant on that charge… On remand, appellant may be tried only for 

battery in violation of section 784.03, Florida Statutes (2003), because that is the 

only other lesser-included offense as to which the jury was instructed”).    
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CONCLUSION 

 This Court should reverse and remand with directions for discharge of the 

judgment and conviction for attempted strong-arm robbery. 

       Respectfully submitted, 

       CARLOS J. MARTINEZ 
       Public Defender 
       Eleventh Judicial Circuit 
       of Florida 
       1320 N.W. 14th Street 
       Miami, Florida 33125 
 
 
       BY:  /s/ Susan S. Lerner 
        SUSAN S. LERNER 
        FLA BAR No. 349186  
        Assistant Public Defender 
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