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PRELIMINARY STATEMENT 

This brief will refer to Appellant as such, Defendant, or by 

proper name, e.g., "Sanles." Appellee, the State of Florida, was 

the prosecution below; the brief will refer to Appellee as such, 

the prosecution, or the State. In this brief the symbols “R.” 

and “T.” will refer to the record on appeal and the transcript 

of proceedings, respectively.  

STATEMENT OF THE CASE AND FACTS 

As authorized by Fla.R.App.P. 9.210(c), the State submits its 

rendition of the case and facts. Defendant, Dryrus Sanles, was 

charged by amended information as follows: count one, resisting 

an officer without violence; and count two, strong-arm robbery. 

(R. 12-16).   Prior to the commencement of proceedings the State 

announced a nolle prosequi as to count one, and proceeded only 

on count two, strong-arm robbery. (T. 3).   

On July 9, 2013, proceedings commenced before Judge Dennis 

Murphy. (T. 1).  The victim, J.E., testified about the incident 

that took place in Miami-Dade on December 1, 2012. (T. 179-80). 

J.E. went to the supermarket with his mother during the day on 

December 1, 2012. (T. 181). He had a scooter he borrowed from a 

friend who lived a block from his home in his possession at the 

time. (T. 182). J.E.’s mother went into the supermarket and left 

him outside with the scooter. (T. 183-84).  
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While J.E. was standing on the scooter someone kicked him in 

the stomach causing him to fall off the scooter onto the ground. 

(T. 187).  This individual was later identified as Defendant. 

Then Defendant made a fist and placed his foot on J.E.’s chest, 

pressing against the juveniles’ body. (T. 187-88). Defedants’ 

fist was in J.E.’s face as he stated, “I wish you were bigger so 

you could fight back.” (T. 185, 188).  J.E. stated that the 

scooter was in the Defendant’s other hand as this occurred. (T. 

188, 193). Defendant took about two steps, dropped the scooter 

and ran away when a Good Samaritan intervened on J.E.’s behalf 

by grabbing him. (T. 193-94).   

J.E. was scared and had difficulty breathing as a result of 

Defendant pressing down on his chest with his foot.  He was left 

with a red spot on his chest as a result of the contact, but no 

permanent injuries. (T. 195, 199, 200, 215). He showed his 

injuries to police. (T. 215, 218).  When Officer Lastra from the 

City of Miami Police Department arrived on the scene she 

observed a J.E. appeared fearful and was holding his chest. (T. 

213, 220).  J.E. was so shaken up and overwhelmed; he was unable 

to speak to police on the day of the incident. (T. 200-01).  

J.E. identified his assailant as the Defendant. (T. 193, 

207). He acknowledged that he previously saw Defendant in front 

of the same supermarket the night before and was able to observe 

Defendants’ face. (T. 197). On the night in question, J.E. 
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identified Defendant as his attacker to police a few blocks away 

from the supermarket. (T. 189-99, 223).  

 After the State rested, defense counsel indicated she needed 

to speak to her client regarding whether the defense would be 

presenting a case and on the lesser-included offenses included 

in the jury instructions. (T. 225). Defendant was advised of his 

right to testify and told the court he did not wish to do so. 

(T. 239).  

 Defense counsel made its first motion for judgment of 

acquittal arguing that a prima facie case for strong-arm robbery 

had not been made because the victim’s testimony only 

established a battery, and there was no evidence of intent to 

take the scooter. (T. 226-27). Defense counsel argued “the 

evidence suggests . .  . that the defendant then dropped the 

scooter when somebody came, that he was going to actually only 

hit him, batter him, that the defendant then dropped the scooter 

and ran.” (T. 227).  The motion was denied. (T. 229).  

 In its second motion for judgment of acquittal, defense 

counsel argued that the “evidence suggests merely a 

confrontation, a fight . . . There has been no direct or 

indirect testimony regarding any intent to take anything, 

temporarily or permanently, and therefore . . . there’s been no 

proof necessary to” prove strong-arm robbery. (R. 239). The 

motion was denied. (T. 240). 
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 The charge conference commenced after the denial of the 

motion. (T. 240). The State and defense counsel agreed to the 

inclusion of the lesser-included offense of petit theft, which 

was the only lesser the defense requested. (T. 241-42). The 

State requested the inclusion of attempted strong-arm robbery as 

a permissive lesser-included offense. (T. 242-45). Defense 

counsel argued that the evidence did not support the inclusion 

of the charge. (T. 246-47). Noting defense counsel’s objections, 

the trial judge determined that: 

the view of the evidence by the jury is one that lend 

[sic] itself to either (1) acknowledging that if it was 

at temporary taking that it was strong-arm robbery or 

(2) that he never completed the action of getting away 

with that which he attempted to take, and that would 

make it an attempt.  

(T. 249). The final verdict form included the lesser-included 

offenses of attempted strong-arm robbery and petit theft. (R. 

48). 

 In its closing, the State argued that Defendant intended to 

temporarily deprive J.E. of the scooter. (T. 259).  The State 

also argued that the evidence showed that he intended to 

permanently deprive him of the scooter, but was unable to 

because a Good Samaritan intervened. (T. 259). The State also 

argued the lesser-included offenses of petit theft and attempted 

strong-arm robbery in its closing. (T. 261-62, 286-87). Defense 

counsel argued that this was not a robbery, but a battery 

stating, “We don’t have this person running off with the 
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scooter, taking any steps with his scooter, and this is all 

according to J.E.’s testimony and this is according to the 

State’s case.” (T. 266-67). The defense’s theory below was there 

was no intent to take the scooter. (T. 266-68). 

Following a trial, Defendant was found guilty of the lesser-

included offense of attempted strong-arm robbery. (R. 76; T. 

304). Defendant was sentenced to a term of imprisonment of 354-

days, followed by two-years probation. (R. 93).  

This appeal now follows. 

SUMMARY OF ARGUMENT 

Under Florida law, the prosecution may properly insist on the 

inclusion of a permissive lesser-included offense over a 

defense’s objection where there is sufficient evidence to 

support a verdict.  In the instant case, Defendant took an overt 

act in the furtherance of the charged offense of strong-arm 

robbery. He kicked J.E. in the stomach causing him to fall off 

the scooter onto the ground. Then, Defendant made a fist and 

placed his foot on J.E.’s chest, pressing against the juveniles’ 

chest. Defendant then placed his fist in J.E.’s face.  

According to J.E., the scooter was in Defendant’s other hand 

while this was all going on and he dropped it about two-steps 

away when a Good Samaritan intervened. Although the verdict 

makes clear that the jury found J.E.’s testimony that Defendant 

attacked him credible, the jury may not have believed that the 
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scooter was in Defendant’s hand throughout the altercation or at 

all, such that at the time when he took the two steps away when 

the Good Samaritan intervened he dropped it. Credibility 

determinations of witnesses are within the province of the jury. 

The evidence before the jury could lead a reasonable jury to 

find that the robbery was completed, or as the State argued in 

the alternative, there was an attempted strong-arm robbery.  

Therefore, the trial court correctly included the attempted 

strong-arm robbery instruction and this matter should be 

affirmed.  

ARGUMENT 

WHETHER THE CRIME OF STRONG-ARM ROBBERY WAS COMPLETED SUCH THAT 

THE EVIDENCE WAS NOT SUSCEPTIBLE TO AN INFERENCE THAT THE CRIME 

WAS AN ATTEMPT 

A. Preservation. 

Although, Appellant’s argument was preserved for appellate 

review it was subsequently abandoned.  To preserve an issue on 

appeal a litigant must make a timely, contemporaneous objection. 

The party must also state the specific legal ground for the 

objection below, and procure a running on its objection. Farina 

v. State, 937 So. 2d 612, 628 (Fla. 2006) (quotations omitted). 

Defense counsel objected to the instruction on attempted strong-

arm robbery, stating that the evidence did not support the 

charge. (T. 246-47).  In making its ruling the trial court noted 



7 

defense counsel’s objection. (T. 249). Thus, the issue was 

preserved.  

However, it appears defense counsel adandoned this argument.  

Although preserved during the charge conference, defense counsel 

made use of and invited the jury to come back with attempt as a 

lesser during closing argument. See Weber v. State, 602 So. 2d 

1316, 1319 (Fla. 5th DCA 1992); Cook v. State, 736 So.2d 739, 

740 (Fla. 5th DCA 1999) (holding defendant was “entitled to 

receive a jury instruction on battery as a lesser included 

offense ... where ... the facts alleged in the information and 

the evidence presented at trial satisf[ied] all of the elements 

of the crime of battery”). This occurred when defense counsel 

argued that the taking was incomplete and unsuccessful as 

follows: 

We don’t have this person running off with the scooter, 

taking any steps with his scooter, and this is all 

according to J.E.’s testimony and this is according to 

the State’s case. 

(T. 266-67). 

Therefore, after arguing in the charge conference that the 

taking was completed, defense counsel then argued in closing 

argument before the jury that a taking did not occur at all, 

which would be an attempt. Thus, even though defense counsel did 

not specifically argue for a verdict for attempt, its argument 

invited it and was an abandonment of the prior objection to the 

attempt jury instruction.   
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B. The Standard of Appellate Review. 

 Generally, decisions pertaining to jury instructions are 

within the sound discretion of the trial court, and should not 

be disturbed absent evidence of prejudicial error.   

Prejudicial error requiring a reversal of 

judgment or a new trial occurs only where the 

error complained of has resulted in a miscarriage 

of justice.  A miscarriage of justice arises 

where instructions are “reasonably calculated to 

confuse or mislead the jury.” 

Goldschmidt v. Holman, 571 So. 2d 422, 425 (Fla. 1990)(citations 

omitted); see also Rucker v. Garlock, Inc., 672 So. 2d 100 (Fla. 

3d DCA 1996). Under the abuse of discretion standard, “[i]f 

reasonable men could differ as to the propriety of the action 

taken by the trial court, then it cannot be said that the trial 

court abused its discretion.” State v. Carter, 835 So. 2d 259, 

262 (Fla. 2002); Canakaris v. Canakaris, 382 So.2d 1197, 1203 

(Fla. 1980).   

However, when determining whether the charging document and 

the evidence at trial support a conviction on a lesser included 

offense, the reviewing court should apply a de novo standard of 

review because “these matters involve solely legal 

determinations based on undisputed facts.” Williams v. State, 

957 So. 2d 595, 598 (Fla. 2007) (citing State v. Florida, 894 

So. 2d 941, 945 (Fla. 2005)). 
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C. The evidence was susceptible to an inference that the crime 

of robbery was not completed. 

The State contends that the evidence and the law support the 

trial court's inclusion of the attempted strong-arm robbery jury 

instruction.  The sole issue Defendant argues on appeal is 

whether the trial court erred by instructing on attempted 

strong-arm robbery because the evidence only showed a completed 

offense. Thus, Defendant only raises on appeal the issue of 

whether the evidence only established a completed offense.  

Consequently, any other issue has been waived for appellate 

review.  

An instruction on a permissive lesser-included offense is 

proper only where the elements of the lesser offense are set 

forth in the charging document and are supported by the 

evidence. State v. Gray, 435 So. 2d 816, 818 (Fla. 2003); State 

v. Von Deck, 607 So. 2d 1388, 1389 (Fla. 1992); Stuckey v. 

State, 907 So. 2d 1208, 1210 (Fla. 5th DCA 2005) (“Even a 

permissive instruction must be given if requested when the 

information alleges all the elements of the included offense and 

the evidence at trial supports the instruction.). “If an offense 

meets the criteria for an instruction and verdict choice as 

either a necessarily or permissive lesser included offense, the 

State may insist on its inclusion, even over defense objection.”  

Williams v. State, 957 So. 2d 595, 599 (Fla. 2007) (citing State 

v. Johnson, 601 So.2d 219, 220 (Fla. 1992) (holding that State 
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has right to instruction on permissive lesser included offense 

over defense objection)). 

Defendant was charged with strong-arm robbery pursuant to 

section 812.13(2)(c), Florida Statutes (2011).  The information 

alleged the Defendant “by force, violence, assault, or putting 

in fear, take certain property, to wit: A SCOOTER. . . [from 

J.E.], with the intent to temporarily or permanently deprive” 

(R. 14).  

Robbery requires: 

the taking of money or other property which may be the 

subject of larceny from the person or custody of 

another, with intent to either permanently or 

temporarily deprive the person or the owner of the money 

or other property, when in the course of the taking 

there is the use of force, violence, assault, or putting 

in fear. 

§ 812.13, Fla. Stat. (2011).  

“The crime of attempted robbery requires only the formation of 

an intent to take money or property of another and an overt act 

capable of accomplishing the goal.” Green v. State, 655 So. 2d 

208, 209 (Fla. 3d DCA 1995).  An attempt arises when a defendant 

forms the intent to take the property of another and takes some 

overt act toward the commission of the offense, but otherwise 

“fails in the perpetration or is intercepted or prevented in the 

execution.” §777.04(1), Fla. Stat. (2011). “In this context, 

intent may be proved by considering the conduct of the accused 

and his colleagues before, during, and after the alleged attempt 
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along with any other relevant circumstances.” Franqui v. State, 

699 So. 2d 1312, 1317 (Fla. 1997).  

 In the instant case, Defendant took an overt act in the 

furtherance of the charged offense. He kicked J.E. in the 

stomach causing him to fall off the scooter onto the ground. (T. 

187).  Then, Defendant made a fist and placed his foot on J.E.’s 

chest, pressing against the juveniles’ chest. (T. 187-88). The 

Defendants’ fist was in J.E.’s face as he stated, “I wish you 

were bigger so you could fight back.” (T. 185, 188). According 

to J.E., the scooter was in the Defendant’s other hand while 

this was happening, and Defendant took about two steps, dropped 

the scooter and ran away when a Good Samaritan intervened on 

J.E.’s behalf by grabbing him. (T. 188, 193-94). 

However, there was also testimony regarding how overwhelmed 

and shaken up J.E., a minor, was following the incident.  (T. 

200-01; 213). Overwhelmed, J.E. was unable to speak to police 

immediately after the incident. (T. 201). Determining the 

credibility of witnesses is within the province of the jury. See 

Carter v. State, 560 So.2d 1166, 1168 (Fla.1990) (noting that 

credibility of accomplice's version of murder is question for 

jury). Just because the jury found the testimony credible as it 

related to the attack, does not mean it had to accept all of 

victim’s testimony. The jury may not have believed that the 

scooter, which J.E. said he was knocked off of, was in 
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Defendant’s hand throughout the altercation or at all, such that 

at the time when he took the two steps when the Good Samaritan 

intervened he dropped it. The verdict, which dismissed strong-

arm robbery and the lesser-included offense of petit theft, 

indicated that the jury did not believe that the scooter was in 

Defendant’s possession, but that the robbery was intercepted or 

prevented by the Good Samaritan, which is why attempted strong-

arm robbery was selected and appropriate. (R. 48).  

Thus, the trial court correctly surmised that there was more 

than one inference the jury could have come to based on the 

evidence when he stated: 

the view of the evidence by the jury is one that lend 

[sic] itself to either (1) acknowledging that if it was 

at temporary taking that it was strong-arm robbery or 

(2) that he never completed the action of getting away 

with that which he attempted to take, and that would 

make it an attempt.  

(T. 249) 

Contrary to Defendant’s contentions on appeal, the evidence did 

not solely suggest that the offense of robbery was completed, 

but also suggested that the intervening third-party caused the 

failure of the crime to be completed.
1
  

                     

1. “[T]he crime is consummated when the robber acquires 

possession of the property, even if for a short time, and it is 

not necessary that the property be taken into the hands of the 

robber, or that he should have actually carried the property 

away, out of the physical presence of the lawful possessor, or 
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D. Appellant's Case Law, Not Applicable. 

Armstrong v. State, 931 So. 2d 187 (Fla. 5th DCA 2006) is 

distinguishable from the instant case. In Armstrong it was clear 

from the offset that the motivation of the incident was the 

procurement of the victim’s wallet. The appellant made 

unequivocal statements demanding that the adult victim give him 

her wallet, “The man grabbed her arm and flung her around. He 

told her to give him all the money she had.” Armstrong v. State, 

931 So. 2d 187, 189 (Fla. 5th DCA 2006).  When the victim said 

that she had no money, appellant told her to “prove it.” After 

the appellant demanded the victims’ wallet and for her to prove 

she did not have cash in Armstrong, he physically yanked the 

wallet from her hand and looked through it himself.  Id. at 189.  

It is clear from these facts that the wallet was taken from the 

control of the victim and was placed in the dominion and control 

of the appellant.  Id. at 189-90, 195). As a result, when the 

appellant subsequently dropped the wallet the crime of robbery 

was already complete. Id.; see also Johnson v. State, 432 So. 2d 

758, 759 (Fla. 1st DCA 1983). 

                                                                  

that he should have made his escape with it.” Johnson v. State, 

432 So. 2d 758, 759 (Fla. 1st DCA 1983)(quoting 77 C.J.S, 

Robbery, § 3).  
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The instant case is distinguishable.  First, unlike in 

Armstrong, the instant case did not have a clear demand for 

money or the personal effects of the victim. Rather, after 

pushing J.E. off the scooter, Defendant in the instant case 

stated, “I wish you were bigger so you could fight back.” (T. 

185, 188).   

Second, this case involved an overwhelmed minor who was not 

very articulate in attempting to explain what transpired. 

However, the jury had the benefit of a demonstrative aid to 

understand J.E.’s rendition of events as the prosecutor had the 

victim help him act out how the attack occurred. The jury had 

within its discretion to make a credibility determination as to 

whether it was likely the scooter was in Defendant’s hand as he 

hovered over the victim with his foot pressed into his chest and 

his fist in his face.  The jury could have quite reasonably 

determined that this was not credible, especially in light of 

the fact that the Good Samaritan who intervened grabbed J.E., 

pulling him away from the attack and the fact that both J.E. and 

the Officer testified to how overwhelmed and fearful he appeared 

that day.   

By rendering a verdict of attempted strong-arm robbery it is 

clear the jury did not accept the testimony that Defendant had 

his foot pressed on J.E., his fist in his face and was also 

holding the scooter. It is clear the jury believed there was an 
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attack. The verdict implies that the jury accepted the State’s 

alternative theory that a third-party intervened preventing the 

crime of robbery from being completed. The evidence supported 

this alternative. This Court’s decision in D.S. v. State, 763 

So. 2d 1280 (Fla. 3d DCA 2000) is instructive.  In D.S. v. 

State, respondent forcibly took multiple bus transfers, which 

the bus driver took back.  Under these facts this Court held 

“there was legally sufficient evidence for the trial court to 

determine that D.S. had committed the offense of attempted 

robbery.” D.S. v. State, 763 So. 2d 1280 (Fla. 3d DCA 2000). 

Therefore, the instruction in the instant case was proper.  

CONCLUSION 

Based on the foregoing discussions, the State respectfully 

requests this Honorable Court affirm Appellant's conviction and 

sentence.  
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