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PREFACE

In this Brief, the Appellant, Foche Mortgage, LLC, will be referred to as 

Foche. Appellee, CitiMortgage, Inc., will be referred to as Citi. The following 

symbols will be used:

(A) – Appendix Bates-Stamped

A1:  Final judgment entered on November 25, 2013   (001-003)
A2:  Citi’s Motion for Rehearing  (004-011)
A3:  January 30, 2014 Hearing transcript (012-090)
A4:  Order vacating final judgment (091)
A5:  Foche’s motion for reconsideration (092-122)
A6:  March 3, 2014 Hearing transcript (123-154)
A7:  Order denying Foche’s motion for reconsideration (155)
A8:  Foche’s Opposition to Motion for Rehearing (156-158)

In this brief, citations to the Appendix will be noted as “(A __ (bates-

stamped page number: line number if applicable)” denoting the appendix number 

and bates stamped page number.   

STATEMENT OF THE CASE

This is an appeal of an order vacating a final judgment denying foreclosure 

on the basis that the action was barred by the statute of limitations in section 

95.11(2)(c) of the Florida Statutes. (A4: 091).The trial court entered final summary 

judgment on November 25, 2013 (the “Final Judgment”). (A1: 001-003). Eleven 

days later, on December 6, 2013, Citi filed a motion it titled “Plaintiff’s Motion for 

Rehearing or Reconsideration or in the Alternative Motion to Vacate Summary 

Judgment.” The first paragraph of the six page motion quoted rule 1.530 of the 
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Florida Rules of Civil Procedure in its entirety. No other rule of civil procedure 

was cited to, and the motion explicitly moved the trial court for “rehearing or 

reconsideration” both in its opening paragraph and in its “wherefore” clause. (A2:

004-011). On February 10, 2014, the trial court entered the appealed order, which 

granted the motion for rehearing and vacated the Final Judgment. (A4: 093).

Because the motion for rehearing was untimely under rule 1.530 of the Florida 

Rules of Civil Procedure, and because the trial court’s decision to overrule itself 

was based on its belief that it had misapplied the law when it entered the Final 

Judgment, the appealed order was entered without jurisdiction and must be 

reversed.

The motion for rehearing, which was organized into 29 consecutively 

numbered paragraphs without subsections or point headings, indisputably makes 

only two arguments:  (1) paragraphs four through nine argue that Foche’s motion 

was improperly treated as a motion for summary judgment instead of a motion to 

dismiss because Foche did not answer the amended complaint and that a dismissal 

on statute of limitation’s grounds is only appropriate under  “extraordinary 

circumstances;” and, (2) Paragraphs 11 through 28 argue that the filing of the 

amended complaint related back to the filing of the original complaint, which was 

filed within the limitations period, even though Foche was added as a new party 

because Foche took title with constructive notice of Citi’s mortgage. Although 
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neither of these arguments have merit, this Court need not consider them to find 

that the trial court erred as a matter of law when it granted the motion for rehearing 

because Citi only had 10 days, or until December 5, 2013, to file an “authorized” 

motion under rule 1.530. Once Citi failed to meet this deadline, the trial court lost 

jurisdiction to consider the merits of the case. Because it did so, it erred as a matter 

of law and Citi respectfully requests that this Court enter a mandate reversing the 

trial court’s order and remanding the case with instructions to reinstate the Final 

Judgment.

FACTS

Entry of the Final Judgment 

At the summary judgment hearing held on November 19, 2013, the trial 

court directed the lawyer representing Citi (George Zamora) to provide his email 

address to Foche’s lawyer (Paul Bravo) so that the two could coordinate with one 

another regarding the language in a proposed final judgment. In response, Mr. 

Zamora provided Mr. Bravo with his official Florida Bar email address in open 

court. Mr. Bravo subsequently prepared the first draft of the proposed final 

judgment and sent it to Mr. Zamora by email to the address provided at the 

hearing. On November 25, 2013, Mr. Bravo received an email from Mr. Zamora 

providing revisions to the proposed final judgment. Mr. Bravo accepted all of the 

revisions and submitted the proposed judgment to the trial court that very same 
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day. That same day, the trial court executed and had the Clerk file the proposed 

judgment. (A1 001-003). Eleven days later, on December 6, 2013, Citi filed its rule 

1.530 motion for rehearing. (A2 004-011). Citi subsequently noticed the motion 

for a January 30, 2014 special set hearing before the trial court. Prior to the 

hearing, Foche filed an opposition to the motion for rehearing, which did not 

address either of the arguments Citi raised in its motion for rehearing. Instead, the 

opposition argued only that the trial court did not have jurisdiction to entertain the 

motion because it was untimely filed and argued only that the trial court committed 

legal error when it granted Foche’s motion for final summary judgment. 

The January 30, 2014 Hearing

At the January 30, 2014 hearing (“January Hearing”), Mr. Bravo again 

appeared for Foche but Mr. Zamora did not appear on behalf of Citi; instead, 

another lawyer named Mr. David Djebelli appeared on Citi’s behalf.1 During his 

argument at the hearing, Mr. Djebelli misrepresented to the trial court that the 

motion for rehearing was timely because the ten-day period under Rule 1.530 did 

not begin to run until the Clerk’s recording of the Final Judgment and not the day 

it was filed. (A3 036-037: ¶¶13-37 and ¶1). Mr. Bravo responded by arguing that 

the case could not be good law because the rule had since been amended so that the 

  
1 The Court asked the defense team if whether Mr. Djebelli appeared in Court for 
the Summary Judgment hearing and he responded, “No, Your Honor. Jorge 
Zamora was the attorney. We work at the same law firm.” (A3 015: ¶¶ 2-5), 
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word “rendered” was replaced with the word “filing,”2 but he could not say for 

sure because he was not prepared to address the argument, which had not been 

raised in any of the briefing. Nevertheless, and over Foche’s objection, the trial 

court ultimately accepted Citi’s contention after reviewing Florida case law that 

was presented by Citi in open court. (A3 040). The trial court then proceeded to 

hear new arguments, new evidence, and new case law not previously submitted 

prior to the entry of the Final Judgment. (A3 085-86: ¶9 and ¶16; A4 091).  At the 

conclusion of the January Hearing, the trial court ruled that it committed legal error 

when it entered judgment in Foche’s favor and requested that the parties coordinate 

on a proposed order. (A3 086: ¶9-10; A4 091).

The Supplemental Briefing

Immediately following the January Hearing, Foche filed a supplemental 

memorandum requesting a supplemental hearing prior to the entry of any order 

disturbing the Final Judgment after confirming that the case law relied on by Citi

in connection with the ten-day period under Rule 1.530 was no longer good law 

and was clearly wrong. (A5:092-122).The memorandum pointed out that the 

current version of the rule, which was cited in its entirety in Citi’s own motion, 

clearly included the word “filing.” It also pointed out that the comment to the 1984 

  
2 “…rule was amended and the Supreme Court of Florida entered – actually, there 
was a bunch of cases finding that based upon the Supreme Court’s amendment to 
the rule, that – it’s certainly filing – cleared up any discrepancy on that issue.” (A3 
037: ¶¶ 1-5).
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amendment to the rule, which was adopted after Casto v. Casto, 404 So. 2d 1046 

(Fla. 1981), stated explicitly that: “This amendment clarifies the time in which a 

motion for rehearing may be served. It specifies that the date of filing as shown on 

the face of the judgment in a non-jury action is the date from which the time for 

serving a motion for rehearing is calculated.” Foche filed and served the 

memorandum the same day as the January Hearing and Foche’s counsel personally 

hand-delivered a copy to the court the following morning. After reviewing the 

memorandum, the trial court ordered Citi to file a response by February 7, 2014.

On that day, Citi filed a response arguing that Foche’s counsel engaged in 

misconduct in connection with the entry of the Final Judgment, so therefore the 

trial court’s ruling was proper under rule 1.540(b)(3) (fraud on the court). 

Remarkably, the response also argued that the trial court did in fact apply the 

correct law when it found that the date of recording was the proper date for 

beginning the 10-day clock under rule 1.530. On February 22, the trial court 

entered the appealed order and vacated the final judgment without further hearing.

The March 3, 2014 Hearing 

On February 25, 2014, Foche filed a motion for reconsideration so that it 

would have an opportunity to orally persuade the trial court that its decision to 

vacate the final judgment was reversible legal error prior to appealing the decision 

to this Court. At the March 3, 2014 hearing on this motion (the “March Hearing”), 
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Citi was represented by two attorneys. (A6 125). Citi for the first time 

acknowledged that the case law submitted at the January Hearing was no longer 

applicable and that Rule 1.530 had been amended, it then argued that the untimely 

filing should be excused because the Final Judgment was not properly served. (A6 

129-130: ¶¶ 16-25 and ¶¶ 1-4). Specifically, Citi argued that it was not served a 

copy of the Final Judgment by email to the address it had included in the signature 

bar of its document filings in the action. (A6 134: ¶¶ 3-7). Citi did, however, admit 

that a copy of the Final Judgment was served the same day it was entered on Mr. 

Zamora3 – who, again, was the lawyer that appeared on Citi’s behalf4 and who 

coordinated the drafting of the Final Judgment – by email to the address he had 

provided in open court at the January Hearing (which, again, was his official 

Florida Bar email according to the Bar’s website).5 (A6 131: ¶¶ 2-10). Citi also 

admitted, as it had previously admitted at the January Hearing, that it knew of the 

entry of the Final Judgment at least three days prior to the expiration of the 10-day 

rehearing period. (A6 144: ¶¶ 8-13). Despite Foche’s thorough briefing on the 

issue, including discussion of numerous opinions from the Florida Supreme Court 

  
3 “So, he did submit it [the Judgment] to Mr. Zamora; Mr. Zamora made some 
revisions, and sent it [the Judgment] back…” (A6 131: ¶¶13-15).
4 The Court agreed with counsel that Mr. Zamora was the attorney of record who 
appeared for the Plaintiff and argued on their behalf. (A6 138-139: ¶¶23-25 and ¶¶
1).
5 “I gave him my personal E-mail address because it was around Thanksgiving; 
and I wasn’t going to be working around Thanksgiving on company things.” (A6 
135: ¶¶ 18-25)
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of Florida and the various District Courts of Appeals explicitly holding that the 10-

day period is jurisdictional and that a trial court does not have jurisdiction to 

extend the deadline, and Foche’s strenuous objections at the March Hearing, the 

trial court ruled that because Foche failed to copy the email address of Mr. 

Zamora’s co-counsel in its email submission of the Final Judgment authorized its 

decision to vacate the Final Judgment. (A6 152: ¶¶ 2-8). Shortly thereafter, Foche 

timely appealed both the order vacating its final summary judgment and the order 

denying its motion for reconsideration.    

SUMMARY OF THE ARGUMENT

There is no dispute that Citi’s motion for rehearing was filed 11 days after 

the filing of the Final Judgment. Based on that fact alone, there can be no genuine 

dispute that Foche is entitled to reversal of the trial court order granting the motion 

and vacating the Final Judgment. This conclusion necessarily follows from the 

following two points:  (1) the law in Florida is beyond settled that a trial court 

loses jurisdiction to rehear the merits of a case once the rule 1.530 time period 

expires and no motion for rehearing has been filed; (2) the trial court’s order 

vacating the Final Judgment was explicitly based on the trial court’s ruling that 

there was merit to Citi’s contention that the court had made a mistake of law when 

it granted Foche’s motion for final summary judgment. 
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To be absolutely clear, the resolution of this matter necessarily turns only on 

the law regarding a trial court’s authority to reconsider and modify final orders. 

And the law in Florida could not be more absolutely clear that trial court’s only 

have the authority to do so under rules 1.530 and 1.540. See Shelby Mut. Ins. Co. of 

Shelby, Ohio v. Pearson, 236 So.2d 1, 3 (Fla.1970) (holding that “[e]xcept as 

provided by Rules 1.530 and 1.540, Florida Rules of Civil Procedure, the trial 

court has no authority to alter, modify or vacate an order or judgment”); Balmoral 

Condominium Ass’n v. Grimaldi, 107 So. 3d 1149 (Fla. 3d DCA 2013); Miami-

Dade County v. Second Sunrise Investment Corp., 56 So. 3d 82, 85 (Fla. 3d DCA 

2011) (same).  And, again, the law is settled beyond dispute that trial courts lose 

the ability to reverse themselves on the law when no motion for rehearing is filed 

within the time allowed by rule 1.530.  See Pearson, 236 So. 2d at 3 (explaining 

that “we have provided in Florida Rule of Civil Procedure 1.530 that motions and 

petitions for correction of error by the trial court be made within ten days after 

rendition of the judgment or order. Unless a proper motion or petition is filed 

within the allotted time, the judgment or order of the trial court becomes absolute”) 

(emphasis added); Balmoral Condominium, 107 So. 3d at 1152 (Fla. 3d DCA 

2013) (explaining that “once a judgment becomes final — as where … a motion 

for rehearing under 1.530 has been denied or no such motion is filed and the ten 

days for filing same has expired — the trial court loses jurisdiction to rehear the 



Page 15 of 27

judgment on the merits”); Nahoom v. Nahoom, 341 So. 2d 257, 259 (Fla. 3d DCA 

1977) (stating that “[i]t is well-established that the trial court loses jurisdiction of a 

case with the expiration of the time for filing a motion for rehearing or upon the 

disposition of such motion, if filed”).6 So, while rule 1.540 authorizes a trial court 

to amend or vacate a final judgment or order under certain well-defined and limited 

circumstances, there’s no question that the rule can’t possibly authorize a court to 

correct what it perceives to be the result of a mistaken view of the law after the 

expiration of the time for requesting rehearing.  See Curbelo v. Ullman, 571 So. 2d 

443, 445 (Fla. 1990) (explaining that Rule 1.540 “was not intended to serve as a 

substitute for the new trial mechanism prescribed by Rule 1.530 nor as a substitute 

for appellate review of judicial error” and that “[m]istakes which result from 

oversight, neglect or accident are subject to correction under rule 1.540(b)(1) … 

judicial error such as a ‘mistaken view of the law’ is not one of the circumstances 

contemplated by the rule”) (internal citations omitted);  Herskowitz v. Herskowitz, 

513 So. 2d 1318, 1319 (Fla. 3d DCA 1987) (stating that “the law is well settled 

that a trial court is restricted in vacating a final judgment under Fla.R.Civ.P. 1.540 

  
6 Additionally, once the 30-day period for noticing an appeal expires, the order or 
judgment is final for all time. See, e.g., Miller v. Fortune Ins., 484 So. 2d 1221, 
1223 (Fla. 1986) (explaining that “a trial judge is deprived of jurisdiction, not by 
the manner in which the proceeding is terminated, but by the sheer finality of the 
act, whether judgment, decree, order or stipulation, which concludes litigation. 
Once the litigation is terminated and the time for appeal has run, that action is 
concluded for all time”) (emphasis added).
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to the narrow grounds stated therein, and is not empowered to revisit a final 

judgment on the merits so as to correct errors of law as the trial court may do on a 

motion for rehearing under Fla.R.Civ.P. 1.530”); Moforis v. Moforis, 977 So.2d 

786, 788 (Fla. 4th DCA 2008) (explaining that “judicial errors, which include 

errors that affect the substance of a judgment, must be corrected within ten days 

after entry of the judgment pursuant to Florida Rule of Civil Procedure 1.530, or 

by appellate review”). 

As explained by this very Court barely more than a year ago, “rule 1.530 

provides a short window of time for a court to reconsider a final order for a broad 

range of reasons; rule 1.540 on the other hand, provides a larger window of time 

for a court to change a final order but only for a narrow, enumerated list of 

reasons.” Balmoral, 107 So. 3d at 1152. But, [s]ignificantly, the contention that the 

order was simply wrong as a matter of law on the merits is not one of the 

enumerated grounds for relief under rule 1.540.” Id. And, as the Court astutely 

noted in that same case, “[l]tigants intermingle the provisions of these rules at their 

risk.” Id. at 1151. Foche respectfully submits that upon review of the record before 

this Court, the one inescapable conclusion it will draw is that Citi conflated the 

provisions of rules 1.530 and 1.540 when it sought review of the trial court’s entry 

of Final Judgment; and that, in light of the sheer weight of the authority against it, 

it did so at its own peril.
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STANDARD OF REVIEW

“[A]ppellate courts apply a de novo standard of review when the 

construction of a procedural rule” is at issue. Barco v. School Bd. of Pinellas 

County, 975 So. 2d 1116, 1121 (Fla. 2008). Because the trial court entertained and 

ultimately granted Citi’s motion for rehearing based upon its mistaken belief that it 

had the authority to extend the time limitation in rule 1.530, by definition, this 

appeal involves the construction and interpretation of the Florida Rules of Civil 

Procedure. Accordingly, this appeal is subject to de novo review. Id.; see also, 

State Farm Mut. Auto. Ins. Co. v. Williams, 943 So. 2d 997, 999-1000 (Fla. 1st 

DCA 2006) (explaining that “when a motion for new trial addresses only issues of 

law, the standard of review is essentially de novo”).  

ARGUMENT

A. The trial court lacked jurisdiction to entertain the Motion for 

Rehearing and vacate the Final Judgment because Citi filed its Motion 

for Rehearing after the ten days provided in Rule 1.530.

The grounds for rehearing under Rule 1.530 are broad in that the rule allows

“to give the trial court an opportunity to consider matters which it overlooked or 

failed to consider.” Carollo v. Carollo, 920 So.2d 16, 19 (Fla. 3d DCA 2004) 

(citing Pingree v. Quaintance, 394 So.2d 161 (Fla. 1st DCA 1981). Rule 1.530 

provides, however, only a short window of time for a court to reconsider a final 

order, and a trial court has no authority to extend the time for filing such a motion.  
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See Capital Bank v. Knuck, 537 So.2d 697, 698 (Fla. 3d DCA 1989); Clara P. 

Diamond, Inc., v. Tam-Bay Realty, Inc., 462 So. 2d 1168 (Fla. 2d DCA 1984).  It is 

well settled that a trial court loses jurisdiction of a case at the expiration of the time 

for filing or service of a petition for rehearing or motion for new trial, unless such a 

petition or motion is timely filed. Atwell v. Atwell, 149 So. 555 (Fla. 1933) (Fla. 

1933); Bartlett & Sons Co. v. Pan-American Studios, Inc., 198 So. 195 (Fla. 1940); 

Kippy Corporation v. Colburn, 177 So.2d 193 (Fla. 1965 ); Jappe v. Heller, 65 So.

2d 302 (Fla. 1953); Ganzer v. Ganzer, 84 So. 2d 591 (Fla. 1956); Cortina v. 

Cortina, 98 So.2d 334 (Fla. 1956); Batteiger v. Batteiger, 109 So. 2d 602 (Fla. 3d 

DCA 1959); Bannister v. Allen, 127 So.2d 907 (Fla. 4th DCA 1961); State ex rel. 

Huntley Bros. Inc. v. Gooding, 149 So.2d 55 (Fla. 4th DCA 1963); Lee v. Elliott, 

155 So. 2d 169 (Fla. 3d DCA 1963); Kirby v. Speight, 217 So. 2d 871 (Fla. 1st

DCA 1969); Kash N'Karry Wholesale Supermarkets, Inc. v. Garcia, 221 So. 2d 

786 (Fla. 2d DCA 1969); Bescar Enterprises, Inc. v. Rotenberger, 221 So. 2d 801

(Fla. 4th DCA 1969).

As a result, “once a judgment becomes final – as where (a) a final judgment 

has been entered, and (b) a motion for rehearing under 1.530 has been denied or no

such motion is filed and the ten days for filing same has expired – the trial court 

loses jurisdiction to rehear the judgment on the merits.” Herskowitz v. Herskowitz, 

513 So.2d 1318, 1319 (Fla. 3d DCA 1987) (Emphasis added). Here, Citi’s Motion 
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for Rehearing was filed more than ten days after the filing of the final judgment

and the trial court lost jurisdiction to revisit the matter on substantive grounds. 

Nevertheless, at the January Hearing, the trial court entertained argument on 

Citi’s Motion for Rehearing after ruling that it was timely filed pursuant to the 

holding in Casto v. Casto, 404 So. 2d 1046 (Fla. 1981); mistakenly suggesting that 

the “recording” of the final judgment in the public records is the correct date to use 

when calculating the 10 day period for filing a motion for rehearing prescribed by 

rule 1.530. (A3 036: ¶¶13-037 and ¶1). However, the very text of the post-1984 

amendments to the Florida Rules of Civil Procedure itself (up until January 1, 2014 

when a 2013 amendment changing 10 days to 15 days became effective) stated as 

follows:  “a motion for new trial or for rehearing shall be served not later than 10 

days after the return of the verdict in a jury action or the date of filing of the 

judgment in a non-jury action.” (Emphasis added).

After the proper date for beginning the ten-day clock was clarified at the 

March Hearing,7 Citi then argued that, even though the very lawyer that 

represented it at the hearing on its motion for rehearing and reviewed and revised 

the proposed final judgment received a copy by email the same day it was filed, it 

was unaware of the filing of the Final Judgment until it was publicly recorded.  In 

  
7 Citi admitted that Casto was no longer good law and that “there is an amendment 
to the rule, and it’s ten days from filing – he [counsel for Foche] is correct.” (A6: 
130:¶¶1-4).
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Investment Corp. of S. Fla. v. Fla. Thoroughbred Breeders Ass’n, 256 So. 227 (Fla. 

3d DCA 1972), this Court rejected the exact same argument Citi raises in 

connection with having missed the ten-day deadline; namely, that service was not 

made in strict compliance with the applicable procedural rules. In that case, the 

trial court entered a final judgment dismissing the plaintiff’s amended complaint 

with prejudice and the plaintiff filed a petition for rehearing on the 11th day after 

rendition of the judgment (which was the applicable standard under the version of 

fule 1.530, which was actually fule 1.090 then, in effect at the time). Over the 

defendant’s objection, the trial court went on to hear the plaintiff’s argument, 

vacated the dismissal and entered what the court of appeals described as “in effect 

a final declaratory judgment for plaintiff.” The defendant appealed arguing that the 

trial court was without jurisdiction to enter the order on the motion for rehearing. 

On appeal, the plaintiff argued that it was never properly served with a copy 

of the final judgment dismissing the case and that therefore its late filing should be 

excused.8 In ruling in favor of the defendant, this Court stated that: 

“[p]laintiff concedes, however, it obtained a copy of the final judgment 
dated June 25th on June 29, 1971 from the court … plaintiff personally 
was provided with a copy thereof by the trial court on June 29, 1971. 
This time sequence disposes of any argument concerning adequacy of 
service or timeliness of service, in our opinion because plaintiff had at 

  
8 “The record and briefs reveal a dispute between the parties as to whether Plaintiff 
was ever served with a copy of the June 25th order of dismissal with prejudice.  See 
1.080(a) R.C.P., 30 F.S.A. “Investment Corp., 256 So. 2d at 229.
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least nine days, out of the ten provided in the Rule, to file its petition 
for rehearing.” 

Investment Corp. 256 So. 2d at 229. As was the case in Investment Corp., the 

allegation here is that the Florida Rules of Civil Procedure (and/or the local rules 

and/or the Florida Rules of Judicial Administration) were not followed with respect 

to service of the final judgment, and as was the case in Investment Corp., Citi was 

undeniably provided a copy of the final judgment by the trial court in the E-

Courtesy email sent to Mr. Zamora. (A6 145:¶¶13-22).

Similarly, in Dominguez v. Barakat, 609 So.2d 664 (Fla. 3d DCA 1992), the 

appellant untimely served its motion for rehearing eleven days after the filing of 

the final judgment and did not take an appeal from the judgment until more than 

30-days after it was entered. In dismissing the appeal as untimely, this Court flatly 

rejected the Appellant’s argument that the rule 1.530 time period should be 

extended by five days in accordance with rule 1.090(e) because the final judgment 

had been mailed to his lawyer. Just as each and every appellate court that has been 

presented with an argument that the time period under rule 1.530 could or should 

be extended has done, the Dominguez court refused to allow an exception to the 

plain language and strict application of the rule. 

Moreover, even where a party is not served with a copy of the final 

judgment a trial court is without authority to extend the time to file a motion for 

rehearing or to file the notice of appeal. Jones v. Jones, 845 So.2d 1012, 1013 (Fla. 
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5th DCA 2003) (“fact that the former husband did not receive immediate notice of 

the rendition of the final judgment does not extend the time to file the notice of 

appeal”); Troche v. BJ’s Wholesale Club, Inc., 954 So.2d 685 (Fla. 1st DCA 2007) 

(“fact that appellant did not receive the final order until the day after it was 

rendered does not extend the time to file the notice of appeal”). Here, Citi admits 

that in addition to the service upon Mr. Zamora, it was aware of the Final 

Judgment three (3) days before the expiration of the ten–day period. (A6 144:

¶¶10-13). Finally, Florida Rule of Judicial Administration Rule 2.516(h), which 

governs service of orders and judgments, explicitly states that while “[a] copy of 

all orders or judgments must be transmitted by the court or under its direction to all 

parties at the time of entry of the order or judgment,” the “subdivision is directory 

and a failure to comply with it does not affect the order or judgment, its finality, or 

any proceedings arising in the action. (Emphasis added).  

Additionally, after the ten-day period for filing a motion for rehearing, the 

trial court even lacked the authority to sua sponte vacate the Final Judgment 

because the trial court was required to act within ten days of entry of judgment or 

before ruling on a timely motion for rehearing.  Penalba v. Penalba, 616 So. 2d 

165 (Fla. 3d DCA 1993); Corvette Country, Inc., v. Leonardo, 997 So. 2d 1272 

(Fla. 4th DCA 2009). Accordingly, the trial court without question lacked the 

jurisdiction to vacate the Final Judgment.
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B. The trial court erred as a matter of law in vacating the Final Judgment 

even assuming for the sake of argument that Citi’s Motion for 

Rehearing was brought pursuant to Rule 1.540.

In contrast to rule 1.530, rule 1.540 provides a larger window of time for a 

court to change a final order but only for a narrow, enumerated list of reasons. At 

the March Hearing, Citi alternatively argued that the Final Judgment could be 

vacated pursuant to Fla. R. Civ. P. 1.540(b) due to neglect or “misconduct.” (A7 

155: ¶¶13-21). However, Fla. R. Civ. P. 1.540(b) is merely intended to relieve 

parties from judgments, orders, or proceedings that were obtained or initiated

through mistake, neglect, or fraud. Tellingly, Citi does not contend that Foche 

obtained the Final Judgment by neglect or misconduct, but rather, submits that its 

failure to comply with Rule 1.530 was the result of neglect or misconduct; namely, 

improper service (despite not having timely filed an appeal of the Final Judgment, 

even after knowing its’ motion for rehearing was untimely, and if found to be 

improper would not toll the time for filing an appeal). It is respectfully submitted 

that Citi cannot remedy its failure to take the necessary steps to protect its interests 

under the guise of Rule 1.540. See Randle-Eastern Ambulance Serv. v. Vasta, 360 

So. 2d 68, 69 (Fla. 1978) ("[I]t has never been the role of the trial courts of this 

state to relieve attorneys of their tactical mistakes. The rules of civil procedure 

were never designed for that purpose, and nothing in rule 1.540(b) suggests 

otherwise.").
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More importantly, the Final Judgment was not vacated pursuant to one of the 

enumerated reasons in Rule 1.540 because the trial court explicitly based its ruling 

on new case law that was not previously submitted by Citi. (A3 085: ¶ 9- 086:¶16).  

Revealingly, the judge presiding over the trial court was “surprised that [she] was 

hearing arguments that I don’t recall hearing on that day of the motion for 

summary judgment.” (A3 015:¶¶19-21). Upon hearing new arguments and being 

presented new evidence (including prior court filings) and case law not previously 

submitted, the trial court vacated the Final Judgment. The trial court explicitly 

stated that its ruling was “based on Rayner” and that it was “also basing its ruling 

on Tortura and Eisen.” (A3 086:¶¶9-10). It is well settled that rule 1.540 was not 

intended as a substitute for relief from judicial error, “such as a mistaken view of 

the law,” that should have been corrected by direct appeal or by timely motion 

under rule 1.530. Curbelo v. Ullman, 571 So. 2d at 445 (Fla. 1990). This 

interpretation is founded on the fundamental notion that 1.540(b) “does not have as 

its purpose or intent the reopening of lawsuits to allow parties to state new claims 

or offer new evidence omitted by oversight or inadvertence.” Viking Gen. Corp. v. 

Diversified Mortgage Investors, 387 So. 2d 983, 985 (Fla. 2d DCA 1980), rev. 

denied, 394 So. 2d 1154 (Fla. 1981) (Emphasis added).  

As this Court has on at least one occasion explicitly stated, “a party seeking 

relief from judgment based on a mistake of law has two alternatives[:]  He may file 
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a motion pursuant to Florida Rule of Civil Procedure 1.530(g) within ten days after 

entry of the final judgment or file an appeal within thirty days.” Barrios v. Draper, 

423 So. 2d 1002, 1003 (Fla. 3d DCA 1982) (Citations omitted).  Citi did neither. 

Instead, upon being confronted for the first time with the reality of its fatal blunder 

after the expiration of the untolled 30-day appeal period, it successfully invited (in 

fact forcefully urged) the trial court to commit legal error on at least three separate 

occasions:  (1) at the January Hearing; (2) in its response to Foche’s supplemental 

memorandum; and, (3) at the March Hearing. And to the extent that it urges this 

Court to affirm the trial court, it can only do so by inviting the Court to rule that 

there was a third option available to it. Because Florida law knows no such option,

any such invitation must be declined.

CONCLUSION

No party to this appeal disputes that Citi filed its motion for rehearing 11 

days after the entry of the Final Judgment. And it is undisputable from the face of 

the record that the motion for rehearing argued only that the trial court’s entry of 

the Final Judgment was legal error. Finally, no party has suggested that the trial 

court’s ruling granting the motion for rehearing and vacating the Final Judgment 

was based on anything but its conclusion that it had previously made a mistake of 

law. In light of these three facts alone, Florida law dictates that the order vacating 
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the Final Judgment be reversed. And Foche hereby graciously requests that this 

Court’s mandate do so. 

Dated: May 20, 2014
Miami, FL
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