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PREFACE 

 

In this reply brief all capitalized terms shall have the same meaning as in the 

initial brief unless otherwise defined below. All references to the Appendix will be 

the same as the initial brief. Foche’s initial brief shall be referred to as the Initial 

Brief and Citi’s answer brief shall be referred to as the Answer Brief. 

SUMMARY OF THE ARGUMENT IN REPLY 

Citi’s argument requires that this Court provide it with an improper and 

unprecedented third option (in addition to a timely Rule 1.530 motion and the 

filing of a timely notice of appeal) for revisiting a final judgment based on the 

underlying merits of the law on which the judgment was originally based. And in 

hopes of achieving that unprecedented result, the Answer Brief is replete with 

misrepresentations of law and fact. Specifically, Citi mischaracterizes (1) the 

arguments Foche made to the lower tribunal, (2) the underlying facts, and (3) the 

nature and import of the controlling appellate decisions. In sum, the Answer Brief 

argues that the trial court properly granted a rule 1.540 motion based on improper 
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service, and then properly granted a rule 1.530 motion based on a mistake of law.  

This fanciful argument, however, was wholly concocted at the appellate level and 

disregards the actual substance of the motions and memorandum filed at the trial 

level, and the arguments and rulings made at the respective hearings. To begin, Citi 

filed only one motion. And, more importantly, nowhere on the face of Citi’s 

motion does it mention improper service or any other argument regarding the 

conduct or acts of any party or its counsel either before or after the entry of the 

final judgment. (A2 004-009). And, even more importantly, Citi’s argument urges 

this Court to accept the absurd notion that the trial court could be said to have 

granted a rule 1.540 motion vacating a final judgment, and then reverse itself on 

the merits under Rule 1.530 in order to vacate the same (already vacated) 

judgment. Citi invites the Court to accept this nonsensical and tortured reasoning 

for one reason and one reason alone – every Florida appellate court, including the 

Supreme Court of Florida, that has reviewed an order granting a motion to vacate a 

final judgment that was filed after time period prescribed by rule 1.530 had 

expired, and that was based on a trial court’s belief that it committed legal error 

when it entered the vacated judgment, has without equivocation held that the order 

was entered without jurisdiction. Needless to say, and as demonstrated more 

completely below, Citi’s argument can only be made by taking remarkable liberties 
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with its characterization of the rules of decision set down by the cases it relies on 

(as well as the record on this appeal).     

ARGUMENTS IN REPLY TO CITI’S ANSWER BRIEF 

I. The trial court’s conclusions of law in an order granting a new trial 

are not entitled to any deference on appeal. 

 

Contrary to Citi’s unsupported conclusions regarding the purportedly broad 

discretion afforded to a trial court’s decision to grant a new trial or rehear a 

judgment on the merits, the Supreme Court of Florida recently eliminated any 

doubt that the law in Florida is absolutely clear - ―an appellate court properly 

applies a de novo standard of review to a trial court’s conclusions of law in an 

order granting a new trial.‖ Van v. Schmidt, 122 So.3d 243, 262 (Fla. 2013). And, 

more saliently to this appeal, the very case law relied upon by Citi supports 

Foche’s argument that the trial court was without jurisdiction to reverse its legal 

position. Leach v. Salehpour, 19 So.3d (Fla. 2
nd

 DCA 2009) (holding that 

―[a]lthough the trial court characterized its correction as an inadvertent omission, 

the trial court in reality reversed its legal position … [t]his is the type of judicial 

error that is not correctable on a rule 1.540 motion‖). Similarly, in Paul v. Wells 

Fargo Bank, N.A., (also relied upon by Citi) the Second District Court of Appeals 

determined that ―the trial court did not base its order on the exercise of discretion‖ 

and therefore, applied the de novo standard of review because the ―trial judge ruled 

based on mistakes of law‖. 68 so.3d 979, 986 (Fla. 2
nd

 DCA 2011). Here, the trial 
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court also based its ruling on purported mistakes of law as opposed to any of  the 

enumerated reasons provided by rule 1.540 (and no reason provided by rule 1.540 

could conceivable give rise to a valid legal basis for vacating the judgment given 

that Citi was both aware of the entry of judgment prior to the expiration of the rule 

1.530 time period and, in any event, could have filed a notice of appeal to 

challenge the merits upon which entry of the judgment was based even if it hadn’t 

learned of the judgment until the very day it filed its motion, which was the 

eleventh day after its entry – a full 19 days before the appeal period expired). (A3 

085-086: ¶9 and ¶16; A4 091). 

II. The trial court did not have jurisdiction to consider granting a new 

trial based on an error of law simply because it alternatively sought 

relief under rule 1.540. 

 

Despite Citi’s contentions that a trial court has jurisdiction to consider an 

untimely rule 1.530 motion upon its granting of a rule 1.540 motion, Foche is not 

aware of a single reported decision supporting that position (and, in fact, cited to 

several decisions explicitly finding that the exact opposite is true under settled 

Florida law). The reality is that Citi is asking this Court to provide it with an 

unprecedented third option for vacating a final judgment purportedly based on a 

misapplication of the law. This is because the law in Florida could hardly be more 

settled that a litigant seeking that remedy has one of two choices – either (1) file a 

timely (and therefore ―authorized‖) motion for rehearing, which tolls the 30 day 
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period to file a notice of appeal, or (2) the foregoing of a rule 1.530 motion and the 

filing of a timely notice of appeal. And in order to induce this Court to accept the 

untenable and unsupported result it seeks, Citi, for instance, mischaracterizes the 

facts and decision in Wiley v. Wiley, 546 So.2d 1149 (Fla. 4
th
 DCA 1989), by 

stating (without citation) that ―because the motion was timely filed and properly 

granted under rule 1.540, the trial court was able to consider the rule 1.530 portion 

of the motion as well.‖ (Answer Brief at Pg. 9). In Wiley, the Fourth District Court 

of Appeals reversed the trial court after it refused to hold an evidentiary hearing to 

determine whether newly discovered evidence justified disturbing the final 

judgment after the 1.530 rehearing period had expired. While the appellant did in 

fact file an untimely motion for rehearing under rule 1.530, and did alternatively 

move the trial court by reference to rule 1.540, the trial court did not even entertain 

the motion under rule 1.530, but instead simply denied the motion after declining 

to ―conduct an evidentiary hearing on the husband’s motion for relief from 

judgment.‖  Id at 1150. The Fourth District panel reversed the trial court’s order 

because the operative motion alleged the existence of newly discovered evidence 

(one of the enumerated reasons under rule 1.540) and established a colorable 

entitlement to relief under rule 1.540, which warranted an evidentiary hearing to 

determine ―whether this evidence truly constituted newly discovered evidence 

which, through the use of due diligence could not have been produced at the time 
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of the hearing‖.  Id. Nowhere in the opinion is there any suggestion that the trial 

court reconsidered its decision on the merits or entertained the motion under rule 

1.530. 

III. Foche never conceded that rule 1.540 was a proper vehicle for 

extending the Rule 1.530 deadline that Citi failed to comply with and 

instead argued consistently with its Initial Brief on appeal that Citi’s 

rule 1.540 motion failed to specify one of the enumerated reasons for 

vacating a final order. 

 

The Answer Brief also misconstrues statements made by Foche’s counsel 

(namely, the co-author of this reply brief, Paul Alexander Bravo) at the March 

Hearing. Without ever acknowledging that a rule 1.540 motion was a proper 

vehicle for extending the time the file motion for rehearing under Rule 1.530, 

Foche’s counsel stated: ―The Court is without jurisdiction to extend deadline …. If 

it’s bad service, they have a remedy; and that remedy is 1.540; if they want to 

allege it was a void order or void judgment, they can do so; if they want to allege 

that the Court needs to reenter it, and give the Court – it may [have] the power to 

reissue the judgment – the final judgment, so it [Citi] would have thirty-day appeal 

period, that’s something else—that’s a factual matter that needs to be determined.‖  

(A6 147: ¶¶17-18, 147: ¶¶ 25-148: ¶¶ 1-8). Not a word of this statement suggests 

that Foche waived its argument that a rule 1.540 motion cannot be used to extend 

or reset the time for filing a rule 1.530 motion. In fact, Foche’s counsel properly 

argued that the trial court was without jurisdiction to consider Citi’s untimely rule 
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1.530 motion and that the only remedy still available (because Citi had by that 

point in time had also missed the deadline to appeal), if there was one available at 

all, was under rule 1.540. Moreover, Foche’s counsel never suggested that a rule 

1.540 motion had merit and instead specifically went on to say generally that: ―if 

they’re alleging something under 1.540, then they need to do that properly. I don’t’ 

think they have.‖  (A6 146: ¶¶ 12-14). And the fact of the matter is that the motion 

the court granted did not allege that a single fact existed that would support a 

finding that one of the exclusive list of reasons for vacating a final judgment 

enumerated in rule 1.540 existed. And, despite the argument articulated in the 

Answer Brief, the motion does not raise or discuss service of the final judgment at 

all, much less argue that there was any improper service (which was not raised at 

all at any time prior to the hearing on its motion). (A2 004-009). 

IV. Citi cannot rely on rule 1.540 to preserve its right to file a motion for 

rehearing or notice of appeal because Citi admittedly received notice 

of the final judgment and had the opportunity to file a timely motion 

for rehearing or file a timely notice of appeal; Citi did neither. 

 

Citi cannot avail itself of any of the remedies that the law may afford to litigants 

not notified of a final judgment because it was uncontrovertibly aware of the final 

judgment ―[t]hree days before‖ the deadline to file a Rule 1.530 motion and well 

within the thirty (30) days to file an appeal.  (A6 144: ¶¶ 12). Citi relies on several 

cases to suggest that a trial court ―should grant Rule 1.540 relief even if for no 

other purpose than to reenter the order with a fresh date to preserve the right to 
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appeal or to file a motion for rehearing‖. (Answer Brief at Pg. 10) (Internal 

quotations omitted).  But review of the facts of those cases eliminate any doubt that  

their holdings were based on the entirely uncontroversial notion that a litigant’s 

due process rights are violated if it is not provided notice of the filing of the 

challenged order until after its time for filing an appeal has already expired. See 

Drywall Systems, Inc., v. Mashan Contractors, Inc., 943 So.2d 267 (Fla. 3
rd

 DCA 

2006) (holding that ―where a litigant does not receive a final order until after the 

appeal time has run, the litigant is entitled to have the order re-entered so as to 

allow the filing of a timely motion for rehearing or a notice of appeal‖) [emphasis 

added]; Kanecke v. Lennar Homes, Inc., 543 So.2d 784 (Fla. 3
rd

 DCA 1989) 

(noting that ―[i]t is undisputed that appellant received no notice of the entry of the 

summary judgment for over thirty days after its rendition‖) [emphasis added];   

That is undoubtedly not the case here.   

Moreover, Drywall Systems, Inc., v. Mashan Contractors, Inc., and Kanecke v. 

Lennar Homes, Inc., do not demonstrate the interplay between rules 1.530 and 

1.540 as Citi suggests. (Answer Brief at Pg. 11). As explained above, those cases 

involve the reissuing of a judgment or order to preserve a parties right to appeal 

where notice was provided after the period for filing an appeal had expired. Again, 

those are not facts or circumstances present here. Similarly, Williams v. Roundtree, 

464 So.2d 1293 (Fla. 1
st
 DCA 1985), Woldarsky v. Woldarsky, 243 So.2d  629 
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(Fla. 1
st
 DCA 1971), and Town of Hialeah Gardens v. Hendry, 376 So.2d 1162 

(Fla. 1979), all involved circumstances where a party was not notified until after 

the time for filing an appeal had expired and vacating the judgment pursuant to 

rule 1.540 was proper to preserve that right. Again, that is not the case here where 

Citi was notified of the Final Judgment at least three (3) days prior to the deadline 

to file a Rule 1.530 motion and well within the 30 day appeal period. (A6 144: ¶¶ 

12).   

Additionally, Paul v. Wells Fargo Bank, N.A., involved the denial of a motion 

to vacate a default final judgment where notice of the final judgment was not 

provided. 68 so.3d 979 (Fla. 2
nd

 DCA 2011). Nothing in the Paul decision 

suggests, as Citi alleges it does, that ―because the motions were brought together, 

the trial court was able to effectively grant ther 1.540 motion first, and because the 

time for filing rule 1.530 motion was then reset, immediately grant the Rule 1.530 

motion‖.  (Answer Brief at Pg. 12).  In fact, in Paul, the only motion under 

consideration was under rule 1.540.  Id at 980. 

In apparent recognition of the inherent incoherence of its argument, Citi also 

creatively suggests that this Court should affirm the trial court’s ruling under the 

tipsy coachman doctrine. (Answer Brief at Pg. 12). But, in the same case in which 

the Supreme Court of Florida found that rule 1.530 motions for new trial are 

subject to de novo review on appeal, the Court explicitly refused to apply the 
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doctrine. Van v. Schmidt, 122 So.3d 243, 262 (Fla. 2013). Specifically, the Court 

held that ―[b]ecause the trial court’s order in this case was premised, at least in 

part, on an error of law, we decline to apply the tipsy coachman doctrine to uphold 

the trial court’s order.‖ Here, the trial court’s ruling was made based on perceived 

errors of law influenced by new case law not previously submitted by Citi; so the 

tipsy coachman doctrine is similarly not applicable and not available to save Citi’s 

case from the consequences that flow from the tactical errors of its trial counsel.  

(A3 085: ¶9 – 086: ¶16). 
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