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PREFACE 

 

In this brief, the Appellant, Elad Mortgage Group, LLC will be referred to as 

EMG.  Appellee, Bank of America N.A., successor by merger to BAC Home Loan 

Servicing LP f/k/a Countrywide Loans Servicing LP will be referred to as BOA.  

The following symbols will be used: 

(R) – Original Record on Appeal 

In this brief, citations to the Original Record on Appeal will be noted as “R _ 

(page number)” denoting the Original Record on Appeal page number. 

ISSUES PRESENTED 

1. Question: Did the trial court err as a matter of law when it entered a final 

judgment of foreclosure that includes on its face amounts for unpaid payments of 

principle coming due under a mortgage more than 5 years before the filing of the 

amended complaint when the owner of the subject property raised the 5 year 

statute of limitation in its answer to the amended complaint? 

 Florida Law:  The statute of limitations in section 95.11(2)(c) requires that 

actions to foreclose a mortgage be filed within five years of the accrual of a cause 

of action.. But when a mortgage contains an optional acceleration clause, the 

statute of limitations does not begin to run on enforcement of the entire debt until 

the option is exercised. Even where an optional acceleration clause is involved, 

however, the five year statute of limitations begins to run on each un-accelerated 
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installment from the date of their respective defaults. Once the applicability of the 

statute of limitations has been demonstrated, a plaintiff must show that it was 

tolled for one of the exclusive list of reasons found in section 95.031 in order to 

avoid its application.  

 Answer:  Because EMG raised the statute of limitations in 95.11(2)(c) as a 

defense in its answer to the operative complaint, and BOA did not allege that any 

of the reasons for tolling in section 95.031 were applicable in this action (or make 

any factual allegations from which it could be reasonably inferred that they were), 

and no evidence was adduced at trial that could demonstrate that the statute of 

limitations had been tolled, the trial court‟s entry of a final judgment including 

unpaid installments coming due more than five years before the operative 

complaint was filed is clearly erroneous as a matter of law.  

2. Question: Did the trial court abuse its discretion when the senior judge 

presiding over the non-jury trial denied EMG‟s motion for continuance, which was 

based on:  (1) EMG never having received a copy of the trial order mailed by the 

division judge to defendant‟s counsel‟s former office; (2) the existence of pending 

discovery requests related to acceleration of the subject mortgage that could 

plausibly establish that the entire action is barred by the statute of limitations in 

section 95.11(2)(c) of the Florida Statutes; (3) discovery was only pending because 

EMG was not aware of the trial order until exactly one month before the trial, 
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BOA‟s predecessor sought to substitute BOA as plaintiff approximately 2 months 

before the trial, an order granting substitution was not entered until 38 days before 

the trial, BOA did not reply to the EMG‟s affirmative defenses until one month 

before the trial (which alerted EMG‟s counsel to the existence of the trial order). 

 Florida Law:  A trial court has discretionary authority to grant or deny a 

motion for continuance of trial based on the totality of the circumstances. The 

factors that Florida courts consider when deciding whether a particular trial court 

has abused that discretion in denying a request for continuance include whether the 

ruling creates an injustice for the movant, whether the cause of the request for 

continuance was unforeseeable by the movant and not the result of dilatory 

practices, and whether the opposing party would suffer any prejudice or 

inconvenience as a result of a continuance.  

 Answer:  The trial court abused its discretion when it denied EMG‟s motion 

for continuance because:  (1) the denial caused a significant unjustness for EMG in 

that it was prevented from having the opportunity to obtain discovery that might 

have barred the action in its entirety; (2) EMG was not simply seeking to delay the 

action given that it raised the meritorious defense of the absolute bar of the statute 

of limitations and quickly filed its request for continuance when it learned of the 

trial order it had not receive when initially served; and (3) BOA would not have 
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been inconvenienced had the trial been continued since both its counsel and its 

witness appeared for trial in multiple matters on the same day in the same court. 

3. Question: Was entry of the final judgment reversible legal error because the 

trial at which it was entered was held without proper notice to EMG in violation of 

its constitutionally guaranteed due process rights in that the order setting the trial 

was never received by EMG or its counsel because it was mailed to EMG‟s 

counsel‟s former office address as opposed to the email address of EMG‟s counsel 

designated in accordance with Rule 2.561 of the Florida Rules of Judicial 

Administration.   

Florida Law:  Rule 1.080(a) of the Florida Rules of Civil Procedure 

requires that “all orders” issued by a trial court be “served in conformity with the 

requirements of Florida Rule of Judicial Administration 2.516,” which itself 

requires that service of “every pleading subsequent to the initial pleading and every 

other document filed in any court proceeding … be served in accordance with [the] 

rule” and requires that “[a]ll documents required or permitted to be served on 

another party must be served by e-mail.” Where a party fails to receive notice of an 

order because it was not served in conformity with the applicable rules of 

procedure, a violation of procedural due process occurs if the party is deprived of a 

meaningful opportunity to be heard or is otherwise adversely affected by the lack 

of notice. 
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Answer:  Because the trial court served the order setting trial by U.S. Mail 

instead of by email to the email address designated by EMG‟s counsel in 

accordance with rule 2.516, which resulted in EMG not learning of the trial date 

until it no longer had time to complete discovery under the Florida Rules of Civil 

Procedure, and evidence uncovered during discovery could have provided EMG 

with proof that the action was untimely filed and therefore entirely barred under 

the statute of limitations, the trial court‟s entry of the final judgment at the trial 

violated EMG‟s constitutionally protected procedural due process and amounts to 

reversible legal error. 

STATEMENT OF THE CASE AND FACTS 

 

This is an appeal from a final judgment of foreclosure entered after a trial 

before a senior judge of the Foreclosure Project Trials – as described in the 

Eleventh Judicial Circuit Court Memorandum No. 13-C. (R.4-40). EMG is the 

current owner of the subject property (the “Property”) but is not the borrower 

under the foreclosed mortgage. EMG took title to the Property after purchasing it 

at a foreclosure sale held in a lien foreclosure action brought by the governing 

condominium Association. EMG was issued certificate of title prior to the filing of 

this action and, more importantly, prior to the recording of the applicable notice of 

lis pendens. Although not initially named as a defendant when the action was first 

filed on November 14, 2014, EMG became a defendant in the case on March 14, 
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2013, when BOA filed an amended complaint in connection with an order granting 

BOA‟s ex parte motion for leave to do so. (R.45-47, 108). 

 On July 29, 2013, EMG filed an answer and affirmative defenses, which 

raised, inter alia, Florida‟s five year statute of limitation for the foreclosure of a 

mortgage as an absolute bar to the relief requested by BOA in the Amended 

Complaint. (R.61-64). On November 25, 2013, the Court entered an order setting 

this matter for trial for January 27, 2014. The Court‟s trial order was mailed to the 

parties via U.S. Mail. (R.92-94). However, because EMG‟s counsel had changed 

office addresses since it originally filed a notice of designation of email addresses 

in this action (which showed counsel‟s former office address in the signature 

block), EMG did not receive notice that the case was set for trial and did not learn 

of the trial date until it was brought to counsel‟s attention at a hearing BOA noticed 

on its motion to strike EMG‟s defenses just 12 days before the trial. (R.2, 107, 110, 

155-6). EMG had only two weeks before it received, for the first time, BOA‟s 

reply to its affirmative defenses, and, after reviewing BOA‟s denials and attempts 

at avoidance, EMG served discovery on BOA seeking documents and responses to 

interrogatories. (R.2, 98-103).  After learning of the trial, EMG moved for a 

continuance with the Eleventh Circuit Court‟s foreclosure division but was 

informed that the basis for the continuance – that EMG was only recently made 

aware of the trial and that there was pending discovery – were not grounds that the 
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division was permitted to consider. (R.108-112) Counsel‟s office was informed 

that it would instead have to request a continuance at trial. (R.156). 

At the trial, which was held before a senior judge of the Eleventh Circuit 

Court‟s foreclosure project division, EMG‟s motion for continuance was 

summarily denied, despite indication on the face of the pleadings that foreclosure 

of the subject mortgage might be barred by the statute of limitations – a defense 

appearing on the face of EMG‟s answer to the operative complaint. While no 

transcript of the trial was made, EMG argued that it was not prepared to proceed 

with its defense of the action because it had not been provided discovery as to the 

applicable date of acceleration, which is the date on which the statute of limitation 

begins to run in Florida. After EMG‟s motion for a continuance was denied, BOA 

presented its only witness, which admitted that the subject mortgage has been in 

default since at least November 2007, well over 6 years prior to the trial and more 

than 5 years before the filing of the Amended Complaint, which for the first time 

joined EMG in this action. After BOA closed its case, EMG‟s counsel moved for 

judgment as a matter of law, based on the fact that BOA‟s only witness admitted 

that the loan had been in default for more than 5 years but did not provide any 

testimony as to the date of acceleration. (R.108-112, 155-161). 

EMG‟s motion was denied and judgment was entered in favor of BOA for 

the full amount it requested – despite the fact that irrespective of the date of 
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acceleration, payments coming due more than 5 years prior to the filing of the 

Amended Complaint are clearly barred by the statute of limitations as a matter of 

law. Defense counsel was not permitted an opportunity to make any argument after 

declining to put on a case in defense. Instead, the Court simply signed the 

judgment as it was presented to it by BOA‟s counsel. (R.156-157, 172-176). 

SUMMARY OF THE ARGUMENT 

 

The trial court erred by permitting, denying and/or ordering any one or a 

combination of the following: (1) the inclusion of uncollectable amounts in the 

final judgment (R.172-176); (2) the trial court‟s refusal to grant EMG a 

continuance despite its showing of good cause in its motion for continuance filed 

in compliance with Rule 1.460 of the Florida Rules of Civil Procedure (R.108-111, 

155-161); and (3) EMG‟s lack of reasonable notice because the trial court served 

the order setting trial by U.S. Mail instead of by email to the email address 

designated by EMG‟s counsel in accordance with rule 2.516. (R.92-94). 

First, the trial Court erred as a matter of law by including amounts that are 

clearly barred by the statutes of limitations found at section 95.11 for the motion to 

strike notice readiness for trial foreclosure of a mortgage and the enforcement of a 

contract. EMG raised the statute of limitations as a defense and therefore any 

amounts having come due more than 5 years prior the filing of the Amended 

Complaint. For this reason alone, the Court should vacate the final judgment 
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entered at the January 27, 2014, trial and grant a new trial so that, to the extent 

judgment is entered in BOA‟s failure, only lawfully collectable amounts are 

included in the judgment. EMG raised the statute of limitations in 95.11(2)(c) as a 

defense in its answer to the operative complaint, and BOA did not allege that any 

of the reasons for tolling in section 95.031 were applicable in this action (or make 

any factual allegations from which it could be reasonably inferred that they were), 

and no evidence was adduced at trial that could demonstrate that the statute of 

limitations had been tolled.  Accordingly, the trial court‟s entry of a final judgment 

including unpaid installments coming due more than five years before this case 

was filed is clearly erroneous as a matter of law. (R.172-176). 

Secondly, the trial court‟s refusal to grant EMG a continuance of the trial, to 

allow the completion of discovery requests already made, was an abuse of 

discretion. More particularly, the trial court abused its discretion when it denied 

EMG‟s motion for continuance because:  (1) the denial caused a significant 

unjustness for EMG in that it was prevented from having the opportunity to obtain 

discovery that might have barred the action in its entirety; (2) EMG was not simply 

seeking to delay the action given that it raised the meritorious defense of the 

absolute bar of the statute of limitations and quickly filed its request for 

continuance when it learned of the trial order it had not receive when initially 

served; and (3) BOA would not have been inconvenienced had the trial been 
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continued since both its counsel and its witness appeared for trial in multiple 

matters on the same day in the same court. (R.108-111, 155-161). 

Lastly, Because the trial court served the order setting trial by U.S. Mail 

instead of by email to the email address designated by EMG‟s counsel in 

accordance with rule 2.516, EMG did not learn of the trial date until there was 

insufficient time for BOA‟s discovery to become due under the Florida Rules of 

Civil Procedure; and evidence uncovered during discovery could have provided 

EMG with proof that the Amended Complaint was untimely filed and therefore 

entirely barred under the statute of limitations. As a result, the trial court‟s entry of 

the final judgment at the trial violated EMG‟s constitutionally protected procedural 

due process and amounts to reversible legal error. (R.172-176, 108-112, 155-161). 

STANDARDS OF REVIEW 

 

 The trial court‟s inclusion of amounts coming due under the mortgage more 

than five years prior to the filing of this action is subject to de novo review. See, 

e.g., Acoustic Innovations, Inc. v. Schafer, 976 SO. 2d 1139, 1143 (Fla. 4
th
 DCA 

2008) (finding that “where a trial court‟s conclusions following a non-jury trial are 

based upon legal error, the standard of review is de novo”); see also Major League 

Baseball v. Morsani, 790 So.2d 1071, 1074 (Fla.2001) (“The standard of review 

governing a trial court's ruling on a motion for summary judgment posing a pure 

question of law is de novo.”) (footnote omitted); Hill v. Davis, 70 So.3d 572, 575 
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(Fla. 2011) (“Because this issue is one of statutory interpretation, review is de 

novo.”) (citation omitted). The question of whether the judgment is void because 

service was improper under the applicable procedural rules is also subject to de 

novo review. See, e.g., Barco v. School Bd. of Pinellas County, 975 So. 2d 1116, 

1121 (Fla. 2008) (stating that “appellate courts apply a de novo standard of review 

when the construction of a procedural rule” is at issue); see generally Brown v. 

State, 715 So.2d 241, 243 (Fla. 1998) (explaining that “[o]ur courts have long 

recognized that the rules of construction applicable to statutes also apply to the 

construction of rules”). Finally, the denial of EMG‟s motion for continuance is 

subject to review for abuse of discretion. See, e.g., Bryan v. Bryan, 824 So.2d 920, 

923 (Fla. 3d DCA 2002) (applying an abuse of discretion standard to the denial of 

a motion for continuance of trial because “[t]he granting of a motion for 

continuance is normally within the sound discretion of the trial court”). 

ARGUMENT 

 

A. The trial court erred as a matter of law by including amounts that are 

clearly barred by the statutes of limitations found at section 95.11 for 

the foreclosure of a mortgage and the enforcement of a contract raised 

by EMG in its affirmative defenses. 

Section 95.11(2)(c), Florida Statutes, sets the limitations period for the filing of 

an action to foreclose a mortgage at five (5) years. In accordance with that 

provision, an action to foreclose a mortgage filed after the expiration of the term 

prescribed by Section 95.11(2)(c) is barred in its entirety.  See, e.g., Houck Corp. v. 
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New River, Ltd. v. Pasco, 900 So.2d 601, 605 (Fla. 2d DCA 2005) (holding that 

“the trial court did not err in determining that Houck‟s foreclosure action was 

barred by the five-year statute of limitations set forth in section 95.11(2)(c) … [a]t 

the time Houck filed suit, the five year statute of limitations under section 

95.11(2)(c) had expired”). 

The law in Florida is explicit that the statute of limitations begins to run when a 

cause of action accrues, and that a cause of action accrues upon the occurrence of 

the final element necessary to establish the claim. See Fla. Stat. § 95.031 (“the time 

within which an action shall be begun under any statute of limitations runs from 

the time the cause of action accrues … [a] cause of action accrues when the last 

element constituting the cause of action occurs). And it is well-settled that a cause 

of action for foreclosure of a mortgage securing a promissory note payable on 

demand accrues upon a default under the note and a demand for payment by the 

mortgagee. See, e.g., Ruhl v. Perry, 390 So. 2d 353, 357 (Fla. 1980) (noting that 

“[i]n clear, unambiguous terms the statute provides that a cause of action accrues 

on a written instrument payable on demand … when the „first written demand for 

payment occurs‟”). But where a mortgage contains an optional acceleration clause, 

the statute of limitations will not begin to run until the mortgagee exercises its right 

to accelerate. See, e.g., Monte v. Tipton, 612 So.2d 712, 716 (Fla. 2d DCA 1993) 

(finding that a claim for foreclosure was not time barred because under Florida law 
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“the statute of limitations on a mortgage foreclosure action does not begin to run 

until the last payment is due unless the mortgage contains an acceleration clause” 

and the BOA “did not exercise her right to accelerate until … less than two months 

prior to filing suit”); Central Home Trust Company of Elizabeth v. Lippincott, et 

al., 392 So.2d 931, 933 (Fla. 5th DCA 1981) (holding that the BOA‟s claim for 

foreclosure was not barred by the statute of limitations in Section 95.11(2)(c) 

because “where the holder has the option to accelerate, the holder or payee of the 

note must take some clear and equivocal action indicating its intent to accelerate all 

payments under the note” and “there was no basis to conclude  … that the note was 

accelerated”). Nevertheless, the general rule still applies; namely, that “the statute 

of limitations under an installment contract starts to run on the date each payment 

becomes due.” Greene v. Bursey, 733 So. 2d 1111, 1114 (Fla. 4
th

 DCA 1999). So 

where a mortgage payable in installments contains an unexercised optional 

acceleration clause, “the statute of limitations may run on some installments and 

not others.” Id. at 1115.   

It is undisputed that the mortgage underlying the final judgment in this case 

contains an optional acceleration clause (though the applicable date of acceleration 

is very much disputed). EMG explicitly raised the five year statute of limitations in 

section 95.11(2)(c) both in its motion to dismiss and as an affirmative defense in its 

answer. (R.57-59, 61-64). And BOA failed to argue that any tolling of the statute 
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of limitations occurred and failed to allege any facts suggesting that one or more of 

the reasons for tolling in the exhaustive list found in section 95.31 of the Florida 

Statutes. Finally, there was no evidence introduced or argument made at trial by 

BOA that the statute of limitations was tolled. Nevertheless, the face of the 

judgment clearly shows that amounts for unpaid principle since the initial date of 

default in December 2007 were included in the final judgment despite the fact that 

the amended complaint was not filed until February 14, 2013. As a result, the final 

judgment includes at least three installments that are barred by the statute of 

limitations. And, therefore, the trial court erred as a matter of law when it entered 

the judgment at trial. 

B. The trial court’s denial of EMG’s request for continuance was a 

palpable abuse of discretion that created an injustice for EMG. 

While the denial of a motion for continuance is ordinarily within the sound 

discretion of the trial court, “an appellate court will have no alternative but to 

reverse where the injustice caused by the denial of the motion outweighs the 

judicial policy of deferring to the trial judge.” Silverman v. Millner, 514 So.2d 77, 

78 (Fla. 3d DCA 1987). Factors considered in determing whether a trial court 

abused its discretion in denying the motion for continuance include: (1) whether 

the denial of the continuance creates an injustice for the movant; (2) whether the 

cause of the request for continuance was unforeseeable by the movant and not the 
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result of dilatory practices, and; (3) whether the opposing party would suffer any 

prejudice or inconvenience as a result of a continuance.  Id. 

 Here the trial court‟s denial of the continuance created an injustice for EMG 

because EMG was unable to obtain the pending discovery directed towards BOA‟s 

reply to EMG‟s affirmative defenses that were served and filed within a month of 

the trial. The pending discovery was specifically aimed at identifying and 

narrowing BOA‟s position in connection with the affirmative defenses, included 

without limitation, its statute of limitations defense, in preparation for trial.  

EMG‟s inability to obtain the pending discovery prior to trial prejudiced its ability 

to present its defense and effectively cross-examine BOA‟s witness at trial.  

(R.108-111, 155-160). 

Additionally, the request for continuance was unforeseeable by EMG because it 

did not receive the Foreclosure Uniform Order Setting Cause for Non-Jury Trial, 

and Trial Instructions – served only by mail to EMG‟s counsel‟s prior address. 

Similarly, the request for continuance was unforeseeable because BOA filed its 

reply to EMG‟s affirmative defenses on December 27, 2014.  Upon receiving and 

reviewing BOA‟s reply, EMG served BOA with discovery in connection with 

BOA‟s position regarding EMG‟s affirmative defenses, however, because the trial 

was only thirty-one (31) days from the time BOA served and filed its reply, BOA‟s 

responses to EMG‟s discovery were not yet due and had not been provided to 



19 
 

EMG prior to trial.  In light of these circumstances, EMG‟s request for continuance 

was not dilatory nor made for the purpose of delay.  (R.2, 108-111, 155-160). 

Moreover, BOA would have suffered no appreciable harm had the trial been 

continued in that it had only one witness, and even that witness appeared for BOA 

at more than one trial on the date of the trial in this action. EMG, on the other 

hand, was denied its constitutionally guaranteed due process rights by being 

prevented the full opportunity to present a defense – a defense, no less, that if 

proven would completely preclude the entry of judgment in BOA‟s favor. (R.105, 

108-112).  The denial of EMG‟s motion for continuance is particularly concerning 

in light of the evidence presented to the trial court that EMG did not receive notice 

of the trial until almost its eve, and that BOA did not respond to EMG‟s 

affirmative defenses until only three weeks before the trial.  (R.105-112). 

A. The trial court committed fundamental legal error when it entered the 

final judgment at the trial because the trial court order setting trial was 

not served in compliance with Florida Rule of Civil Procedure 1.080 and 

Florida Rule of Judicial Administration 2.561, which violated EMG’s 

constitutional due process rights because it resulted in EMG not 

receiving adequate notice of the trial and depriving it of a meaningful 

opportunity to be heard. 

Rule 1.080(a) of the Florida Rules of Civil Procedure requires that “all 

orders” issued by a trial court be “served in conformity with the requirements of 

Florida Rule of Judicial Administration 2.516.” And rule 2.516(a) explicitly states 
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that service of “every pleading subsequent to the initial pleading and every other 

document filed in any court proceeding … be served in accordance with [the] 

rule.” Subsection (b)(1) explicitly states that “[a]ll documents required or 

permitted to be served on another party must be served by e-mail.” (Emphasis 

added). Significantly, the rule does not differentiate between documents served by 

parties and documents served by a trial court.  

As indicated on the face of the order, the order setting trial was served by 

U.S. Mail to “1385 Coral Way, Suite 202, Miami, FL 33145,” which is the former 

office of EMG‟s counsel of record. No email was sent to “service@bravopa.com, 

pabravo@bravopa.com,” or “tguillen@floridastatetrust.com,” which are the email 

addresses counsel designated as the emails of record in accordance with rule 2.561. 

Accordingly, service of the order setting the case for trial was improperly served. 

As a result of the improper service, EMG did not receive the notice of trial and was 

not able to conduct discovery by the time it learned of the trial date. Under the 

circumstances, improper service of the trial court order deprived EMG of 

reasonable notice and a meaningful opportunity to be heard in contravention of its 

procedural due process rights. As a result, the denial of EMG‟s motion for 

continuance and the subsequent entry of final judgment at the improperly noticed 

trial amounts to reversible legal error (or at the very least an abuse of discretion) 

See Courtney v. Catalina, LTD., 130 So.3d 739, 740 (Fla. 3d 2014) (reversing trial 
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court denial of motion to vacate dismissal order where plaintiff‟s counsel 

introduced evidence that the dismissal order was never received and there was no 

evidence it was ever mailed or emailed to counsel because rule “1.420(e) requires 

that a notice of inactivity be „serve[d]‟ upon all parties,” rule “1.080(a) likewise 

requires „all orders‟ issued by a trial court to be „served in conformity with the 

requirements of Florida Rule of Judicial Administration 2.516.”). 

CONCLUSION 

 For the reasons set forth above, EMG respectfully requests that this Court 

enter a mandate reversing the trial court‟s entry of final judgment with instructions 

that it vacate the final judgment and proceed in a manner consistent with this 

Court‟s decision. 
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