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INTRODUCTION 

This is an appeal of a final judgment of foreclosure entered by the Circuit 

Court of Miami-Dade County after a trial at which no transcript was recorded. Prior 

to the trial, the title-holder to the subject property, appellant, Elad Mortgage Group, 

LLC (“Elad”), filed a motion for continuance of trial based on its sworn allegation 

that it did not receive a copy of the order setting trial (the “Trial Order”), which was 

mailed to an old mailing address of Elad’s counsel and was never served by 

electronic means. R. 108-112, 94. Elad argued that as a result of its failure to receive 

timely notice of the trial, Elad had not completed discovery and was not adequately 

prepared to present its defenses. R. 108-112. See also A.3. Elad also argued that 

Bank of America, N.A.’s (“BOA”) failure to timely respond to Elad’s affirmative 

defenses (which it did not do until the eve of trial), including primarily the defense 

of that the statute of limitations in section 95.11(2)(c) (the “Statute”) had expired, 

resulted in Elad being unfairly prejudiced and unprepared for trial. R. 108-112. 

Nevertheless, the Eleventh Circuit Foreclosure Project Division refused to consider 

Elad’s motion prior to the date of trial. R. 162-163. Elad then argued its motion for 

continuance to the trial court on the date of trial. But despite Elad’s uncontroverted 

allegations that it was not properly served a copy of the Trial Order and that it never 

received a copy of the Trial Order by any means, the court denied Elad’s motion 

without making any findings of fact or law. Id. 
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After the trial court entered judgment in BOA’s favor and denied Elad’s 

motion for a new trial, Elad brought this appeal. In its initial brief on the merits, Elad 

argued that the trial court erred as a matter of law when it entered the final judgment 

because the judgment, on its face, includes amounts allegedly owed for payments 

that are plainly barred by the Statute. IB. 11. Additionally, Elad argued that the trial 

court erred as a matter of law when it denied Elad’s two separate requests for a 

continuance of trial and conducted the trial despite the fact that the unrebutted 

evidence on the record demonstrates that Elad was never served with a copy of the 

Trial Order. IB. 12. In its initial brief, Elad argued that the trial court’s conducting 

of a trial under such circumstances represents not only an abuse of discretion, but 

also a disregard for the due process rights of Elad, whose constitutionally protected 

real property rights are now subject to a final judgment of foreclosure without Elad 

being afforded a fair or adequate opportunity to prepare and present a defense. IB. 

13.  

In its answer brief, BOA responded to Elad’s arguments by relying heavily on 

the fact that no transcript of the trial exists. According to BOA, that sole fact is 

sufficient to affirm the trial court because BOA claims that Elad “cannot (and does 

not) have the proper record foundation to allege that the final judgment was barred 

by the statute of limitations” AB. 4. and “since, once again, there is no transcript of 

any of the proceedings, this Court must affirm and find that the Trial Court did not 
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grossly abuse its discretion in denying the motion to continue.” AB. 12. BOA also 

argued that Elad’s statute of limitations defense was meritless in accordance with 

recent case law holding that the acceleration of a mortgage as part of a failed 

foreclosure attempt does not start the running of the Statute, and that a mortgagee 

can bring successive actions to foreclose without regard for the Statute so long as it 

sues on a payment default occurring within the five year limitations period. AB. 6-

10. The remainder of this brief will explain why BOA’s reliance on the lack of a trial 

transcript is misplaced and non-determinative of the issues in this case. It will also 

demonstrate the flaws in BOA’s reasoning regarding the applicability of the Statute 

to the facts before this Court. And, finally, it will clarify the nature and extent of the 

errors committed by the lower court, and why the law, and the essential principles 

of justice that underlie it, compels this Court to enter a mandate vacating the final 

judgment and instructing the trial court to set a new trial so that the substantive issues 

underlying this case may be decided on their merits. 

SUMMARY OF THE ARGUMENT IN REPLY 

 BOA’s response to Elad’s initial brief relies heavily on two undisputed facts 

in attempting to support the trial court rulings underlying the entry of the final 

judgment. One is that there is no transcript of the trial at which the judgment was 

entered. AB. 4. The other is that “judgments of [trial courts] are cloaked in a 

presumption of correctness.” AB. 1. Although each of these statements is correct, 
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neither of them - whether standing together or alone - demonstrates that the trial 

court did not commit legal error. Nor do they undermine any of the arguments that 

Elad raised in its initial brief - the two most prominent ones being (1) that the final 

judgment was entered upon a misapplication of the law and (2) that the trial court 

abused its discretion when it declined to continue the trial in the face of unrebutted 

sworn testimony that neither Elad or its counsel ever received a copy of the Trial 

Order. This is because all of Elad’s arguments are based on facts that appear on the 

face of the record actually before this Court. And a review of the record demonstrates 

both that that the trial court committed basic legal error (which is subject to de novo 

review) when it entered the final judgment and that the trial court abused its 

discretion when it refused to continue the trial. 

Elad certainly concedes that a trial transcript would add support to its 

arguments and make the legal errors committed by the trial court more readily 

apparent. But a transcript is simply not necessary for the Court to agree with Elad 

that the trial court erred as a matter of law. This is because the record before this  

Court shows all of the following:  (1) BOA’s amended complaint for the first time 

added Elad as a defendant to the action so it does not relate back to the filing of the 

original complaint; R. 45-47. (2) the default date alleged in the amended complaint 

and underlying the purported acceleration of BOA’s mortgage is more than five 
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years prior to the filing of the amended complaint;1 (3) the final judgment indicates 

on its face that it includes amounts for payments and related charges coming due 

more than five years prior to the filing of the amended complaint; R. 172-176. (4) 

Elad’s verified motion for continuance contains sworn allegations that the Trial 

Order was mailed to an old address and that Elad never received a copy of the Trial 

Order; R. 108-112. (5) BOA did not introduce any evidence controverting Elad’s 

allegations regarding the service of the Trial Order and no other evidence appears 

on the record that would rebut Elad’s uncontroverted evidence; (6) BOA did not 

become a party to this case until only two months before trial and did not respond to 

Elad’s affirmative defenses until exactly one month before the trial (which was a full 

month after the case was set for trial); R. 95-97 (7) Elad served discovery on BOA 

within 11 days (which included the New Year’s holiday) of BOA’s untimely filing 

of its reply; and (8) Elad’s discovery requests were still pending at the time of trial. 

A. 3.  Facts (1) through (3) sufficiently demonstrate that the trial court misapplied 

Florida law regarding Statute defense when it entered the appealed final judgment. 

Facts (4) through (8), when considered under the applicable totality of the 

                                                           
1 See R. 7, 45, 57. Although the Amended Complaint appears to be missing from 

the Record, the allegation as to the default date remained the same as in the 

original complaint, which is demonstrated by reviewing BOA’s motion for leave to 

file an amended complaint and Elad’s motion to dismiss and its answer and 

affirmative defenses.   
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circumstances test, are similarly sufficient for finding that the trial court abused its 

discretion by denying Elad’s requests for a continuance. So, even though the Court 

doesn’t have the luxury of a transcript showing exactly what occurred at trial, and 

regardless of how much deference the Court gives to the lower court, the lawful and 

most just result emanating from the record on this appeal is a reversal of the trial 

court and a remand of the case for a new trial.  

ARGUMENT IN REPLY 

 BOA’s answer brief is divided into three sections. The first section addresses 

Elad’s argument that the trial court misapplied Florida law regarding the Statute, the 

second section addresses Elad’s argument that the trial court abused its discretion 

when it denied Elad’s motion for continuance, and the third section addresses Elad’s 

argument that it was denied due process because it did not receive a copy of the Trial 

Order. For the sake of simplicity, this brief’s argument section will instead be 

divided into only two sections – one addressing the applicability of the Statute and 

the other addressing the issues surrounding the denial of Elad’s motion for 

continuance. Section I will show that BOA’s contention that the Statute defense was 

not properly preserved is entirely without merit because:  (1) Elad raised the Statute 

defense first as a motion to dismiss (R. 57-59) and then again in its answer and 

affirmative defenses; (R. 61-64)  (2) there is nothing in the record suggesting that 

Elad thereafter waived the defense; (3) BOA’s reply to Elad’s affirmative defenses 
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sought to strike the defenses but did not seek to avoid them and did not include any 

allegations that establish an avoidance (such as a partial payment or some other 

reason for tolling the statute); (R. 98-102) (4) the fact that there is no transcript of 

the trial is irrelevant because the Statute applies on its face to bar amounts that were 

improperly included on the face of the final judgment; (R. 172-176) and (5) BOA’s 

reliance on U.S. Bank National Association v. Bartram, 104 So. 3d 1007 (Fla. 5th 

DCA 2014) is misplaced because had the trial court properly applied the holding of 

that case (which is currently under review by the Supreme Court of Florida), it would 

have entered judgment in Elad’s favor based simply on the fact that the payment 

default (i.e. the breach) alleged in the amended complaint was plainly barred by the 

Statute given that according to BOA’s own allegations it occurred more than five 

years prior to the filing of the amended complaint. (R. 6)  Section II will show that 

BOA’s argument that the trial Court did not abuse its discretion when it denied 

Elad’s motions for continuance are similarly without merit because:  (1) the only 

evidence on the record regarding service of the Trial Order suggests that Elad did 

not receive a copy of the Trial Order prior to trial; (R. 94) (2) contrary to BOA’s 

contention in its answer brief, discovery was not completed at the time of trial and 

in fact had only just begun; (A. 3, 8.)  (3) BOA’s answer brief improperly shifts the 

burden on Elad to show that BOA would have been prejudiced by a continuance of 

trial when the record does not include any evidence to conclude otherwise; and (4) 
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BOA’s answer brief similarly incorrectly attempts to raise the burden of proof 

applicable to Elad’s position that it did not have proper notice of the trial by 

suggesting that Elad should have submitted an updated address to the trial court 

when the applicable rules of civil procedure and judicial administration do not 

impose any such requirements and instead call for service by electronic means.  

I. The record before this Court demonstrates that the trial court misapplied 

the Statute both because the final judgment includes amounts owed for 

payments and charges that are plainly barred by the Statute, and because 

the payment default BOA alleged in its amended complaint is plainly 

barred by the Statute and therefore could not serve as the basis for the 

acceleration alleged in the amended complaint.  

 

The trial court misapplied Florida law regarding the Statute when it entered 

the final judgment for at least two reasons:  (1) the final judgment explicitly indicates 

that it includes amounts allegedly due for payment defaults occurring more than five 

years prior to the filing of the amended complaint; and (2) because the default date 

alleged in the amended complaint is more than five years prior to the filing of the 

amended complaint,2 it is barred by the Statute and cannot serve as the basis for a 

valid acceleration BOA’s answer brief incorrectly contends that Elad did not 

properly preserve these errors for appellate review. Specifically, in what can only be 

interpreted as a reference to the lack of a transcript of the actual trial, BOA argues 

                                                           
2 See R. 61 ¶ 16 (“Plaintiff’s cause of action for foreclosure accrued more than 5 

years prior to the filing of the Amended Complaint, which joined [Elad] for the 

first time.”) 
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that Elad allegedly “failed to provide a proper record that demonstrates reversible 

error.” AB. 6.  These two errors, however, are apparent from a simple review of the 

documents filed with the trial court, which are indeed part of the record before this 

Court. The amended complaint was filed on February 14, 2013 and alleges a default 

date of December 1, 2007 (accordingly, the amended complaint was filed over two 

months after the very default that is alleged to form the basis for the claim for 

mortgage foreclosure was barred by the Statute). R. 45-47. The final judgment 

indicates on its face that the principle balance due extends back to December 1, 2007 

(accordingly, it includes at least three payments - December 2007, January 2008, 

and February 2008 - that are barred by the Statute). As explained in more detail 

below, a simple comparison of these two documents is all that is necessary to 

conclude that the trial court misapplied Florida law when it entered the final 

judgment. 

BOA’s answer brief does not directly address Elad’s argument that the trial 

court misapplied Florida law by entering a final judgment that included amounts for 

payment defaults occurring more than five years prior to the amended complaint. 

Instead, BOA simply states without any explanation that “the final judgment is still 

proper since BOA filed this instant action on November 14, 2012; well within the 

Statute.” AB. 4-5. The glaring lack of discussion is not surprising in light of the well-

settled Florida law governing this issue. In order to accept the proposition that the 
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case was timely filed well within the Statute, the Court would have to find that the 

amended complaint relates back to the filing of the original complaint. But because 

the law in Florida is clear that an amended complaint seeking to add a new party 

does not relate back to the filing of the action, BOA’s contention that it timely filed 

this case is wholly unsupported.3 The amended complaint was filed on February 14, 

2013 so any defaults on payments coming due prior to February 14, 2008 are clearly 

barred by the Statute, regardless of when acceleration actually occurred. 

Accordingly, the trial court’s entry of a final judgment including amounts allegedly 

                                                           
3 The law in Florida regarding the application of rule 1.190 to a pleading that seeks 

to add a new party is in fact so well-settled that it does not even warrant extensive 

discussion. Instead, it’s suffice to say that every Florida court that has considered 

the matter has refused to allow an amended pleading to relate back to a prior 

pleading when a new party is added with the limited exception of cases where 

there is an “identity of interest” between the previous party and the new party. See, 

e.g., RA Jones & Sons, Inc. v. Holman, 470 So. 2d 60, 67 (Fla. 3d DCA 1985) 

(explaining that “[f]or limitations purposes, an action as to any additional parties or 

claims is not commenced until the amended complaint is filed.”). The only 

exception to the rule is not applicable in this case because an identity of interest 

“necessary to permit relation back is [only] manifested . . .‘when the companies (1) 

operate out of a single office; (2) share a single telephone line; (3) have 

overlapping officers and directors; (4) share consolidated financial statements and 

registration statements; (5) share the same attorney; and (6) receive service of 

process through the same individual at the same location.’” Williams v. Avery 

Development Company-Boca Raton, 910 So. 2d 851, 853 (Fla. 4th DCA 2005) 

(quoting Schwartz ex rel. Schwartz v. Wilt Chamberlain’s of Boca Raton, Ltd., 725 

So. 2d 451, 453 (Fla. 4th DCA 1999).   
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owed for defaults occurring prior to February 14, 2008, constitutes reversible legal 

error. 

Although Elad’s initial brief does rely on or otherwise discuss the acceleration 

that occurred as part of the first failed attempt to foreclose BOA’s mortgage in 2008, 

BOA’s answer brief refers to the prior acceleration in a section where BOA discusses 

what it contends to be the proper application of the statute of limitations to mortgage 

foreclosures in Florida. In that section, BOA refers to the Florida Supreme Court’s 

opinion in Singleton v. Greymar Associates, 882 So. 2d 1004 (Fla. 2004), which 

discusses acceleration in the context of the defense of res judicata, and the Fifth 

District Court of Appeal’s decision in U.S. Bank National Association v. Bartram, 

104 So. 3d 1007 (Fla. 5th DCA 2014). BOA’s reliance on these decisions is odd 

given that none of Elad’s arguments require this Court to find that the acceleration 

that occurred as part of the first failed foreclosure action began the running of the 

Statute. But, if anything, its reference to these decisions only serves to further 

demonstrate that the trial court committed reversible legal error when it entered the 

final judgment in this case. This is because the Bartram court explicitly held that 

“we conclude that a foreclosure action for default in payments occurring after the 

order of dismissal in the first foreclosure action is not barred by the statute of 

limitations found in section 95.11(2)(c), Florida Statutes, provided the subsequent 

foreclosure action on the subsequent defaults is brought within the limitations 
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period.” Id. at 1014 (emphasis added). The only reasonable interpretation of this 

holding is that the subsequent foreclosure action must be brought within the five year 

limitations period applicable to the default on which the subsequent action is based. 

A simple review of the documents filed with the trial court shows that the default 

upon which this foreclosure action was brought occurred more than five years prior 

to the filing of the amended complaint (which, as discussed above, is the applicable 

date of filing for statute of limitations purposes). As a result, the default upon which 

the final judgment is based is barred by the Statute and cannot support the entry of 

any final judgment granting foreclosure on an accelerated basis. Consequently, 

irrespective of what occurred at trial, the trial court’s entry of the final judgment is 

plainly unsupported by Florida law and therefore constitutes reversible legal error. 

II. The trial court abused its discretion when it denied Elad’s motions for 

continuance because the uncontroverted evidence in the record, 

including Elad’s sworn allegations and the trial order itself, shows that 

Elad never received a copy of the Trial order, that BOA untimely filed a 

reply to Elad’s affirmative defenses only a month before trial, and that 

discovery requests from Elad to BOA were still pending at the time of 

trial. 

 

Elad’s contention that the trial court’s denial of its motion for continuance 

amounts to an abuse of discretion is based primarily on the existence of the following 

two facts, both of which are apparent from the record before the Court:  (1) Elad did 

not receive a copy of the Trial Order by mail or any other means; and (2) discovery 

requests served on BOA were still pending at the time of trial. The trial court’s 
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decision to deny Elad’s request to continue the trial in the face of these facts 

constitutes an abuse of discretion because Elad was denied a fair and adequate 

opportunity to properly present its defenses. And BOA’s answer brief does little if 

anything to undermine that argument. In addition to repeatedly reiterating that no 

transcript was made of the trial proceeding, BOA argues only that Elad “has not 

provided nor can [it] point to any record which would establish that a trial order was 

not timely received” and that Elad “does not point to a single record indicating . . . 

that an updated address was done.” AB. 12. Finally, BOA also alleges, quite 

surprisingly, that “discovery was in fact completed.” Id. Each of these points is either 

factually incorrect or unsupported by Florida law. 

 The only evidence in the record regarding whether or not Elad was properly 

served with the Trial Order (or that it ever received the Trial Order at all) appears in 

Elad’s verified motion to continue trial, which was sworn to both by Elad’s counsel 

and by a corporate representative of Elad. That motion, which was squarely before 

the trial court at the time it denied Elad’s motion for continuance, explicitly alleges 

that Elad’s counsel no longer maintained the physical address to which the Trial 

Order was mailed at the time the Trial Order was entered. It also alleged that Elad 

did not receive the Trial Order and was therefore surprised to learn of the trial. R. 

108-112. Because there is no evidence in the record controverting these allegations, 

they must be taken as true for the purposes of considering the merits of Elad’s motion 
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for continuance.4 With respect to discovery, the motion explicitly states that 

discovery requests to BOA were in fact pending, which is supported by the court’s 

docket, (A. 8) and that Elad’s delay in serving discovery resulted from BOA’s 

untimely reply to its affirmative defenses. R. 98-103.   

Finally, BOA’s answer brief also claims that the “records referenced in 

[Elad’s] claim do nothing to further the argument that BOA would not have suffered 

any appreciable harm” from a continuance of the trial. AB. 11. But that argument 

presumes that Florida law imposes such a burden on a party moving for continuance. 

BOA does not cite to any authority for that proposition, and it does not point to 

anything in the record suggesting that BOA would have been prejudiced by a 

continuance. So, like the previous points already discussed, this point does not 

undermine Elad’s argument that the trial court’s denial of its verified motion for 

continuance was an abuse of discretion.  

CONCLUSION 

 For the reasons set forth above, Elad respectfully requests that this Court enter 

a mandate reversing the trial court’s entry of final judgment with instructions that it 

vacate the final judgment and set a new trial. 

 

                                                           
4 See, e.g., Moring v. Levy, 452 So. 2d 1069, 1070 (explaining that it is “the rule in 

Florida that uncontradicted evidence should not be wholly disregarded or 

arbitrarily rejected, but should ordinarily be accepted as true.”). 
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