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ISSUE

Issue: Whether the Trial Court properly denied Plaintiffs/Appellants’ Motion

to Cancel and Extinguish All Retaining and Charging Liens and

Related Liens of Plaintiffs’ Predecessor Counsel when, after an

evidentiary hearing and multiple rounds of supplemental briefing by

respective counsel, Plaintiffs failed to present any admissible evidence

to establish (1) any defense to counsel’s lien based on legal

malpractice or other wrongful conduct, (2) that the lien was barred by

any applicable statute of limitations, or (3) that counsel impermissibly

withdrew from Plaintiffs’ representation under Faro v. Romani, 641

So.2d 69 (Fla. 1994).1

1 While Plaintiffs list eight (8) purported “issues” to be addressed on appeal, the
issues are premised on the same trial court ruling and really constitute a single
issue to be addressed. This is made clear by Plaintiffs’ presentation of only two
“points” in their legal argument in violation of Rule 9.210(b)(5) of the Florida
Rules of Appellate Procedure requiring argument as to each purported issue.
Significantly, Plaintiffs’ Opening Brief is largely noncompliant with several of the
appellate rules including Rule 9.110(f) (requiring opening briefs to be filed within
70 days of notice of appeal) (although Plaintiffs subsequently received an
accommodation for their untimely filing), Rule 9.210(b)(3) (requiring a statement
of the case with appropriate references to record or transcript), Rule 9.210(b)(4)
(requiring summary of argument in opening brief not to exceed 5 pages), and Rule
9.210(b)(5) (requiring identification of standard of review on appeal).
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I. STATEMENT OF THE CASE

A. Nature of the Case

1. Lanza’s Representation of the Bloomgardens in this Action

In March 2007, Plaintiffs, Charles and Joan Bloomgarden (“Plaintiffs”),

along with their son, Howard Bloomgarden, (collectively, the “Bloomgardens”)

entered into a Contingency Hybrid Fee Agreement (“Retainer Agreement”) with

Lanza & Goolsby, a Professional Law Corporation, now Lanza & Smith, PLC

(“Lanza PLC”). [Record at 810-816.] Pursuant to the Retainer Agreement, Lanza

PLC was engaged to represent the Bloomgardens in the filing and prosecution of a

lawsuit (the “Action”) in either Florida or California against Roberta Mandel, Esq.

and her law firm, in relation to Ms. Mandel’s prior legal representation of Howard

Bloomgarden in two criminal matters pending in New York and Texas. [Record at

810-816.]

Pursuant to the Retainer Agreement, Lanza PLC filed the Action in Florida

Circuit Court in June 2007 and proceeded forward with discovery over the

following several months. [Record at 834.] Because the matter involved alleged

malfeasance and professional malpractice by Ms. Mandel relating to her legal

representation of Howard, it was necessary for Howard Bloomgarden to consent to

Ms. Mandel producing her client file containing certain privileged documents and

information that she would use to defend herself. [Record at 834-836.] Absent
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such consent, Ms. Mandel would be inequitably precluded from asserting any

defense in the Action, and would necessarily have to be dismissed therefrom. See,

e.g, Coates v. Akerman, Senterfitt & Eidson, P.A., 940 So.2d 504, 508 (2d DCA

2006) [citing Savino v. Luciano, 92 So.2d 817, 819 (1957) (“[W]hen a party has

filed a claim, based upon a matter ordinarily privileged, the proof of which will

necessarily require that the privileged matter be offered in evidence, we think that

he has waived his right to insist, in pretrial discovery proceedings, that the matter

is privileged.”).]

In order to limit the effect of such consent, a Protective Order was issued in

the Action providing that any materials produced by Ms. Mandel would only be

used in that Action and did not constitute a waiver of the attorney-client privilege

for the purposes of any other action. [Appendix at Exh. 4.] However, the efficacy

of the Protective Order in other jurisdictions or actions was not absolute, and there

was the potential that other courts might find that Ms. Mandel’s production in the

Action still constituted a waiver of the attorney-client privilege notwithstanding the

Protective Order. [Appendix at Exhs. 1, 2, 3, 4.] From the inception of the Action,

Lanza PLC understood that the Bloomgardens would agree to productions as

necessary to proceed forward with the Action. [Appendix at Exhs. 1, 2, and 3.]

However, at the time of the Action, Howard Bloomgarden was also being

prosecuted in California for a double murder in that state. [Appendix at Exhs. 1,
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2.] Earlier on, his counsel in that criminal prosecution was Marcia Morrissey,

Esq., who consented to production of the underlying file. [Appendix at Exhs. 1,

2.] But in or about late 2009/early 2010, Howard Bloomgarden transitioned from

Ms. Morrissey to a new defense counsel for the criminal prosecution. [Appendix

at Exhs. 1, 2.]

When Howard Bloomgarden transitioned defense counsel, his defense

strategy in the criminal prosecution shifted and his position on consenting to

production of documents in the civil Action changed. [Appendix at Exhs. 1, 2.]

Howard was no longer willing to consent to the production of documents in the

civil Action which made proceeding forward in the Action essentially impossible.

[Appendix at Exhs. 1, 2.] Lanza PLC recommended that Plaintiffs seek a stay of

the Action until the criminal prosecution concluded (thus obviating the need to

maintain attorney-client privilege with Ms. Mandel), but the Bloomgardens

declined to heed the suggestion and instead demanded that the Action continue to

move forward. [Appendix at Exhs. 1, 2.]

Unable to proceed as requested, and with other conflicts of interest arising

between Plaintiffs and Lanza PLC, Lanza PLC filed a motion with the Court on

May 13, 2009 to withdraw as the Bloomgardens’ legal counsel based on

irreconcilable differences. [Appendix at Exhs. 1, 2.] Due to delays arising from

the Bloomgardens’ filing of a motion to stay the Action, Lanza PLC’s motion to
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withdraw as counsel was re-filed on October 26, 2009. The Court, having found

good cause for withdrawal, granted Lanza PLC’s motion to withdraw as counsel on

December 11, 2009. [Appendix at Exhs. 1, 2.]

Shortly thereafter, Stanley Orzechowski, Esq. substituted in as the

Bloomgardens’ counsel in the Action, which he remains currently. [Appendix at

Exhs. 1, 2.] However, Mr. Orzechowski’s substitution as counsel did not change

the posture of the case as the Action could not proceed forward without Howard

Bloomgarden’s consent to production. [Appendix at Exhs. 1, 2.] Indeed, Mr.

Orzechowski had no better luck as he too eventually dismissed Ms. Mandel from

the Action in 2012 and settled with her law firm in or about January of 2013 for

$75,000. [Appendix at Exhs. 1, 2.]

Upon settlement of the Action, Plaintiffs refused to pay Lanza PLC its share

of the settlement proceeds as provided for under the Retainer Agreement and

pursuant to its charging lien (“Lien”) on such proceeds. [Appendix at Exhs. 1, 2.]

Pursuant to the Retainer Agreement, which was a hybrid contingency deal, the

Lien was for both a 15% share of the contingency proceeds and for substantial

unpaid hourly fees due to Lanza PLC. [Record at 811.]

In an attempt to avoid the Lien and payment of monies rightfully due to

Lanza PLC, the Bloomgardens manufactured unsupported malpractice claims and

brought the underlying Motion to Cancel and Extinguish All Retaining and
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Charging Liens and Related Liens of Plaintiffs’ Predecessor Counsel (“Motion”).

[Record at 754-796.]

B. Course of Proceedings

Plaintiffs filed their Motion to cancel Lanza PLC’s Lien on October 18,

2013. [Record at 754-765.] The hearing was originally scheduled for December

19, 2013. [Appendix at Exh. 6.] However, Plaintiffs requested that the hearing on

the Motion be specially set as an evidentiary hearing. [Record at 828.] Thus,

pursuant to a conference call between Plaintiffs’ and Lanza PLC’s counsel with

Judge Rodriguez on December 16, 2013, the hearing was continued until January

24, 2014 to permit a full evidentiary hearing on the matter. [Record at 828.]

After having over three months to prepare for the evidentiary hearing on

Plaintiffs’ own Motion, the only evidence that Plaintiffs presented at the hearing

was the testimony of Plaintiffs themselves, Charles and Joan Bloomgarden.

[Appendix at Exhs. 1 and 2.]

At the close of Plaintiffs’ case, Lanza PLC moved the Court for an Order

denying Plaintiffs’ legal malpractice defense to the Lien on the grounds that no

evidence had been presented to support such defense. [Appendix at Exh. 2 at pp.

105-109.] Upon reviewing and summarizing the evidence presented by Plaintiffs,

the Court was going to grant Lanza PLC’s request. [Appendix at Exh. 2 at 105-

109.] Plaintiffs then requested to re-open their case to present further evidence –
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which the Court generously allowed. [Appendix at Exh. 2 at 109.] Plaintiffs

called Anthony Lanza to testify. [Appendix at Exh. 2 at 109.] Nothing in Mr.

Lanza’s testimony evidenced any legal malpractice by Lanza PLC. [Appendix at

Exh. 2 at 109-223.]

Thereafter, Plaintiffs requested to continue the evidentiary hearing to call

other witnesses, including Clark Arnwine and Howard Bloomgarden, on the

grounds that Plaintiffs had not expected Anthony Lanza to be present at the

evidentiary hearing. [Appendix at Exh. 2 at 181-182.] The Court found that

Plaintiffs could have reasonably anticipated that Anthony Lanza would be present

at the hearing on his firm’s Lien, and that accordingly, there was no reason why

Plaintiffs should not have been prepared to present all the evidence they would

need at the January 24, 2014 hearing. [Appendix at Exh. 2 at 181-182.]

Moreover, the Court declined to consider any documentary evidence or exhibits

that had been requested by Lanza PLC in the weeks leading up to the hearing, but

which Plaintiffs had intentionally withheld from producing. [Appendix at Exh. 2

at 123-127.]

On closing argument, the Court attempted to review the case of Faro v.

Romani, 641 So.2d 69 (Fla. 1994) as it was referenced by counsel. [Appendix at

Exh. 2 at 227:8-21.] To assist the Court in its review, Lanza’s counsel submitted a
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supplemental “pocket” brief on the case and its application to the instant matter.

[Ibid.; see also Appendix at Exh. 5.]

The Court accepted the “pocket” brief and provided Plaintiffs’ the

opportunity to respond to the brief in writing, which Plaintiffs did on January 31,

2014. [Appendix at Exh. 2 at 228-230; Record at 1029-1045.] Lanza PLC filed a

reply brief on February 4, 2014. [Record at 1046-1056.] Then, contrary to the

Court’s order on further briefing, Plaintiffs’ filed a sur-reply and additional

evidence on February 7, 2014. [Record at 1057-1092.]

C. Disposition of Lower Tribunal

At the conclusion of the evidentiary hearing, the Court ruled from the bench

noting: “I didn’t hear any evidence that it was Mr. Lanza [who] damaged

Plaintiffs’ [the Bloomgardens’] case;” and “I have not heard, as alleged in

Paragraph 16, any evidence of gross and professional malpractice, negligence,

breach of duty, and misconduct of the Lanza defendants.” [Appendix at Exh. 2 at

189:22-24, 191:1-4).]

On February 11, 2014, the Trial Court entered its Order denying Plaintiffs’

Motion stating:

[T]he Court, having reviewed the motion, briefs, heard the testimony of

witnesses, reviewed all of the documentary evidence and exhibits submitted,

and considered the arguments of counsel, and otherwise being fully advised
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in the premises, it is hereby ORDERED and ADJUDGED that said Motion

to Cancel and Extinguish All Retaining and Charging Liens and Related

Liens of Plaintiffs’ Predecessor Counsel and Omnibus Related Relief of

Plaintiffs be, and the same is, hereby DENIED.

[Record at 1101.]

II. SUMMARY OF ARGUMENT

Plaintiffs’ appeal suffers from the same fatal flaw as their underlying Motion

to cancel Lanza PLC’s Lien – namely, there is no evidence in the record to support

the cancelation of the Lien. Instead, all that was presented was mere argument by

Plaintiffs’ counsel; it is well established Florida law that mere argument of counsel

does not constitute evidence. See, e.g., Kunsman v. Wall, 125 So.3d 868, 870 (Fla.

Dist. Ct. App. 2013) review denied, 129 So.3d 1068 (Fla. 2013) (citing Romeo v.

Romeo, 907 So.2d 1279, 1284 (Fla. Dist. Ct. App. 2005) [“it is black letter law that

argument of counsel does not constitute evidence.”]); Brand v. Elliott on Behalf of

Elliott, 610 So. 2d 37, 38 (Fla. Dist. Ct. App. 1992) (“In the absence of a clear

stipulation of counsel, argument of counsel alone does not constitute evidence.”).

Although muddied throughout the Opening brief, Plaintiffs’ arguments as to

why the Lien should have been canceled can be distilled to the following three

bases: (1) Lanza PLC allegedly committed malpractice, (2) the Lien is barred by



9

the statute of limitations, and (3) the Lien is barred under Faro v. Romani, 641

So.2d 69, 70 (Fla. 1994) and related cases.

However, the Court addressed each of these issues and found that Plaintiffs

had conspicuously failed to present evidence to support any of these theories.

First, the Court walked through each paragraph of the Plaintiffs’ Motion that

alleged malpractice in some form. As to each paragraph and factual contention,

the Court found that Plaintiffs had failed to present supporting evidence.

[Appendix at Exh. 2 at 106:20-109:15, 189:5-191:13.]

With respect to Plaintiffs’ alleged statute of limitations defense, Plaintiffs’

Motion involved a Lien which was filed in the underlying action. It was not

subject to the general statute of limitations arguments as a typical breach of

contract claim, but rather was premised on an entitlement to recover proceeds from

a settlement which was not even reached until January 2013. Nonetheless,

evidence presented to the Court established that Plaintiffs and Lanza PLC had

agreed to delay the collection of monies due and owing to Lanza PLC, therefore

extending any potential statute of limitations, and defeating Plaintiffs’ specious

argument outright. [Appendix at Exh. 2 at 178:18-179:3, 208:20-209:10, 213:9-

214:15.]

Lastly, the evidence presented at the hearing demonstrates that Lanza PLC’s

withdrawal as counsel was not “voluntary” as detailed under the Faro standard.
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[Appendix at Exh. 2 at 147:14-150:6, 173:15-174:23, 200:24-207:13; Record at

165-166.] Rather there were several reasons to withdraw from the representation

including, but not limited to, the development of an ethical conflict of interest

between Plaintiffs and Lanza PLC. [Ibid.] Therefore, Lanza PLC did not waive its

right to collect compensation for its services by way of a charging lien. [Ibid.]

Moreover, the evidence showed that Lanza PLC’s conduct clearly advanced the

case towards settlement as the matter would have been dismissed much earlier

absent such action. [Appendix at Exh. 2 at 209:11-210:24, 219:8-220:6; Appendix

at Exh. 3 at Hearing Exhibit H therein.]

Accordingly, because the evidence presented at the underlying evidentiary

hearing establishes that Lanza PLC is entitled to assert a charging lien in the

Action and that Plaintiffs have no defense to the charging lien warranting its

cancelation, there was no abuse of discretion by the Trial Court in denying

Plaintiffs’ Motion. As such, the Trial Court’s ruling should be affirmed in its

entirety.

III. LEGAL STANDARD

“It is a well-established rule in Florida that a judgment, order, decree, or

ruling of a trial court comes to the appellate court with a presumption of

correctness.” Greenwood v. Oates, 251 So. 2d 665, 669 (Fla. 1971); see also
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Applewhite v. Kreiger, 392 So. 2d 317 (Fla. Dist. Ct. App. 1980) (“Findings of fact

come to us clothed in a presumption of correctness.”)

Thus, a Court of Appeal reviews a judicial determination from the trial court

relating to the cancelation and/or validity of an attorney’s charging lien under an

abuse of discretion standard. Faro v. Romani, 641 So.2d 69, 70 (Fla. 1994) (noting

that appellate court reviewed matter for abuse of discretion); see also Delgado v.

Strong, 360 So. 2d 73, 76 (Fla. 1978) (“There being no express or apparent finding

of an abuse of discretion by the trial court, the action of the appellate court [in

reviewing the underlying decision de novo] is not justified”).

In this case, the evidence presented in the record establishes that the Trial

Court did not abuse its discretion in denying Plaintiffs’ Motion to cancel Lanza

PLC’s Lien. Moreover, Plaintiffs failed to present any evidence or argument to

overcome the implicit presumption of correctness of the Trial Court’s ruling on

appeal. Accordingly, the Trial Court’s ruling should be affirmed in its entirety.

IV. THE TRIAL COURT PROPERLY DENIED PLAINTIFFS’ MOTION

A. Plaintiffs Presented No Evidence of Legal Malpractice

Plaintiffs argue two primary points with respect to legal malpractice: (1) that

the Court should not have addressed any claims of legal malpractice and (2) that,

even if appropriate to address such claims, there was evidence to support a finding

thereof. The Trial Court fully addressed and disposed with both of these issues.
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First, Plaintiffs cannot dispute that the thrust of their Motion was the

assertion of legal malpractice as a defense to the Lien. [See, e.g., Motion at ¶¶ 8,

10, 13, 14, and 16 in Record at 759-764.] Plaintiffs also argued the legal

malpractice defense as the central theme of their case at the evidentiary hearing.

[Appendix at Exh. 1 at 20:12-20.]

The Trial Court specifically addressed each of Plaintiffs’ allegations made in

support of their legal malpractice defense, and made particular findings that (1)

there was no evidence presented establishing legal malpractice as to Lanza’s

alleged consent on behalf of Howard Bloomgarden to sign the informed consent

document, (2) there was no evidence of malpractice relating to the alleged failure

to disclose the December 5, 2008 hearing transcript, (3) there was no evidence of

any purported egregious acts or misconduct by Lanza, and (4) Lanza did not

damage Plaintiffs’ case by any of its actions. [Appendix at Exh. 2 at 189:5–

191:16).]

Significantly, Plaintiffs rested their case after their presentation of testimony

by Charles and Joan Bloomgarden. Lanza moved for a ruling on the legal

malpractice defense alone, which the Court suggested it was inclined to grant. In

fact, the Court summed up Plaintiffs’ presentation of evidence at that point as

follows:

Well, what I've heard and maybe I'm not -- what I heard is that there were
numerous communications from Mr. Lanza and the Lanza firm to the
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plaintiffs; some of them they read, some of them they chose not to read.
That's pretty much -- I mean, that's pretty much been the substance of most
of their testimony.

[Appendix at Exh. 2 108:19-25.]

Indeed, the evidence adduced on the record included testimony that Lanza

PLC exchanged correspondence and research memoranda with Plaintiffs on

September 13, 2007 (near the commencement of the Action), October 19, 2007,

July 2, 2008, and August 15, 2008 discussing the issue of consent to production of

documents and the potential waiver of the attorney-client privilege. [Appendix at

Exh. 3 at Hearing Exhibits B, C, D, and E therein.] The evidence also established

that Lanza PLC had discussed this issue with Plaintiffs by telephone as well and

that the Bloomgardens did not raise any objections to production. [Appendix at

Exh. 1 at 50:6-10, 57:2-20, 59:21-60:6.] The testimony by Charles and Joan

Bloomgarden affirmed that despite the full disclosure of this waiver issue, they

demanded Lanza PLC to proceed forward with the Action because they wanted

settlement proceeds to pay for their son’s ongoing murder prosecution in

California. [Appendix at Exh. 1 at 53:11-24, 55:12-56:5; Appendix at Exh. 2 at

196:23-197:18.]

Additionally, the evidence demonstrated that Lanza PLC had also timely

discussed these matters with Howard Bloomgarden, that Howard had previously

consented to the production at issue, and that Howard subsequently changed his
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position on the consent in or about March or April of 2009. [Ibid.; see also

Appendix at Exh. 2 at 128:15-129:6; Appendix at Exh. 3 at Hearing Exhibits B, C,

D, and E.] There was never any “agreement” by Lanza PLC on behalf of Howard

that Howard would execute an informed consent form, but rather only the

representation that Lanza PLC “believed” that Howard would execute such a form

and that Lanza PLC would have to check with him to be sure. [Appendix at Exh. 2

at 116:15-120:11; 138:2-140:6.] Also, Howard did not timely advise Lanza PLC

of either his transition to new criminal counsel, or of his abrupt change of position

as to consenting to the production of documents. [Ibid.] Moreover, after the Court

ordered that an informed consent be executed by Howard Bloomgarden prior to

production of records, Howard instructed Lanza PLC to not take any action with

respect to such Order or with respect to staying the civil action as he was deferring

to his new criminal counsel on all related matters. [Appendix at Exh. 2 at 134:22-

135:21; 159:4-160:11.]

In opposition to the undisputed testimony presented at the hearing, Plaintiffs

argue in the Opening Brief that there was, in fact, evidence of malpractice because

Howard’s consent to production was never required. Plaintiffs argue that the client

file had already been produced by Ms. Mandel’s former law firm and that,

therefore, there were no additional documents for Ms. Mandel to produce

individually. However, there is no evidence to support this allegation, and again,
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mere argument of counsel does not constitute evidence. Romeo, supra, 907 So.2d

at 1284 (“it is black letter law that argument of counsel does not constitute

evidence.”).

In fact, the evidence admitted at the hearing contradicts Plaintiffs’

unfounded assertion. Mr. Lanza testified that he was unsure whether there were

additional documents that needed to have been produced as he could not know

whether the complete client file was tendered unless and until he saw what Ms.

Mandel produced. [Appendix at Exh. 2 at 130:16-132:12.] In fact, Plaintiffs admit

in the Opening Brief that Ms. Mandel actually left her firm, but continued

representing Howard Bloomgarden for a period thereafter. [Opening Brief at 4:1-

6.] This admission suggests that there were likely more client files that Ms.

Mandel possessed that her firm did not. As such, Lanza PLC’s action in pursuing

production of Ms. Mandel’s client file was both necessary and relevant.

Additionally, it cannot be overstated that there is no evidence that any of the

complained-of conduct by Lanza PLC actually fell below the requisite standard of

care for attorneys, thereby constituting legal malpractice. Plaintiffs simply claim

that the alleged conduct is legal malpractice, without more. Plaintiffs presented no

expert witness testimony to establish the applicable standard of care or to testify as

to the appropriateness of the conduct at issue. As argument of counsel does not

constitute evidence, Plaintiffs submitted no evidence to establish their legal
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malpractice defense to the Lien. Romeo, supra, 907 So.2d at 1284 (“it is black

letter law that argument of counsel does not constitute evidence.”).

Ultimately, the Bloomgardens were fully informed from the start of the

Action as to the issue relating to the consent and potential waiver of privilege

issue. Lanza PLC acted in compliance with the clients’ wishes and in accordance

with the information that was available to it. The Court rightfully found that there

was no evidence of any legal malpractice in this case and that, accordingly,

Plaintiffs’ had failed to establish any defense to the Lien based thereon.

B. Plaintiffs Presented No Evidence of a Statutory Bar to the Lien

As a preliminary matter, Plaintiff’s argument regarding the application of a

California contract statute of limitations for a charging lien filed in a Florida court

is specious. The lien at issue was filed in a Florida state action in accordance with

Florida state procedures for filing such a lien. No out-of-state or foreign statutes of

limitation apply in this context. Nevertheless, even if California statutes of

limitation did apply to enforcement of a Florida state court charging lien, Lanza’s

Lien falls well within such limitation periods.

In particular, the California statute of limitation for breaches of written

contract is four (4) years. Cal. Code Civ. Proc. § 337. Mr. Lanza testified at the

January 24, 2014 hearing that he had agreed with Plaintiffs that payment of any

late or outstanding payments due and owing to Lanza PLC under the Retainer
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Agreement could be postponed until Lanza PLC formally withdrew as Plaintiffs’

counsel and new counsel had been engaged. [Appendix at Exh. 2 at 178:18-179:3,

208:20-209:10, 213:9-214:15.] Significantly, while Charles and Joan Bloomgarden

were present at the evidentiary hearing, Plaintiffs’ counsel did not call either of

them to rebut Mr. Lanza’s testimony.

Lanza PLC withdrew as Plaintiffs’ counsel on December 11, 2010 upon

entry of the Court’s Order providing for withdrawal. [Record at 165-166.] Lanza

PLC’s lien in the action was filed on February 25, 2011, just over two months after

its withdrawal as counsel. Lanza PLC subsequently filed an action in California to

recover its fees on November 27, 2013, within four years of the date of withdrawal

and within the California statute of limitation for breach of contract. However,

such action is completely separate from the instant Florida lien and was only filed

to preserve Lanza PLC’s rights.

Plaintiffs’ counsel argues in its Opening Brief that Plaintiffs did not accept

Lanza PLC’s offer to defer payment until its withdrawal. Such contention is

unsupported by the undisputed facts and testimony presented at the evidentiary

hearing. Romeo, supra, 907 So.2d at 1284 (“it is black letter law that argument of

counsel does not constitute evidence.”). As noted, although Charles and Joan

Bloomgarden were present at the evidentiary hearing, Plaintiffs’ counsel did not

call either of them to rebut Mr. Lanza’s testimony. Regardless, there is no
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conceivable statute of limitations defense as to the contingency portion of fees

because settlement did not occur until 2013.

Ultimately, Plaintiffs’ contentions are erroneous and misplaced as

California’s statutes of limitation do not apply to Lanza PLC’s Florida charging

lien. Yet even if they did, Lanza PLC is well within the statute. As such, Lanza

PLC’s lien is timely and was thus properly enforced.

C. Plaintiffs Presented No Evidence of a Common Law Bar to the

Lien

1. An Attorney Does Not Forfeit His Right to Compensation

When He Withdraws as Counsel Because of His Clients’

Conduct and Breach of Contract

The seminal Florida case on the issue of forfeiture of attorney compensation

is Faro v. Romani, 641 So.2d 69 (Fla. 1994). In Faro, the Florida Supreme Court

addressed the issue:

Whether in an action on a charging lien, a trier of fact may conclude on
disputed evidence that counsel is entitled to compensation for services
rendered, notwithstanding the contingency of the fee contract, where counsel
is found to have justification and good cause for withdrawing apart from, or
in addition to, disagreements over settlement negotiations?

Id. at 69-70.
The Supreme Court answered the inquiry with “a qualified affirmative,”

explaining if the client's conduct makes the attorney's continued performance of

the contract either legally impossible and/or would cause the attorney to violate an
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ethical rule of the Rules Regulating The Florida Bar, that attorney may be entitled

to a fee when the contingency of an award occurs. Ibid.

The Faro decision has been interpreted and applied in a number of contexts,

including with respect to hybrid fee agreements which contain both hourly and

contingency fee provisions. In Collier v. Bohnet, the Court ruled that an attorney

with a hybrid fee agreement is entitled to his hourly fees whether or not the

attorney’s withdrawal as counsel was voluntary or involuntary. Collier v. Bohnet,

966 So.2d 1033, 1035 (Fla.App. 4 Dist.). Moreover, if the counsel’s withdrawal

was involuntary, then the attorney is entitled to recover both his hourly fees as well

as additional fees under the contingency fee provisions on a quantum meruit basis.

Ibid.

Courts have also established that when a client breaches her agreement with

her counsel, the attorney is entitled to assert a charging lien against his client’s

recovery from a subsequent settlement of the underlying action. Lynn v. Allstar

Steakhouse & Sports Bar, Inc., 736 So.2d 722, 723 (Fla.App. 2 Dist.); see also

Faro, supra, 641 So.2d at 71. Indeed, where a serious conflict has arisen between

a client and her counsel such that the attorney had to withdraw from the

representation, the attorney is entitled to recover his fees. Smith & Burnetti, P.A. v.

Faulk, 677 So.2d 404, 404 (Fla.App. 2 Dist.).
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a. Plaintiffs’ Conduct Made Lanza’s Continued

Representation Impossible and Contravened the Rules

Regulating the Florida Bar

Plaintiffs refused to accept Lanza’s legal advice and strategy

recommendations which impeded Lanza’s ability to continue his representation of

Plaintiffs and Howard under the Retainer Agreement. For instance, Lanza

repeatedly recommended seeking a stay of the Action pending resolution of certain

of Howard’s criminal proceedings. [Appendix at Exh. 2at 149:18-150:6.] Such a

stay would have remedied a number of obstacles facing Plaintiffs in the

prosecution of their claims in the Action. [Ibid.] Plaintiffs, however, refused to

accept Lanza’s recommendation to seek a stay, apparently at the direction of

Howard, which was an ongoing problem. [Appendix at Exh. 1 at 53:11-24, 55:12-

56:5; Appendix at Exh. 2 at 196:23-197:18; Appendix at Exh. 2 at 134:22-135:21;

159:4-160:11.]

Howard was also unwilling to sign the informed consent for the release of

the Roberta Mandel documents, which was necessary under the Florida Court

Order dated March 17, 2009 granting Plaintiffs’ Motion to Compel the production

of documents from Roberta Mandel. [Appendix at Exh. 2 at 128:15-129:6.]

Indeed, although Howard had previously consented to the productions, Howard

changed his position when he obtained new criminal counsel for his pending
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prosecution in California. [Appendix at Exh. 2 at 128:15-129:6; 134:22-135:21;

159:4-160:11.]

Finally, but perhaps most importantly, Plaintiffs and Howard refused to

permit Lanza to disclose key documents and evidence in support of Plaintiffs’ case,

including documents from Howard’s New York counsel, Marc Fernich, Esq.,

which arguably were mandated under court order. [Appendix at Exh. 2 at 174:13-

23; 204:18-205:7207:4-6.] In particular, there was a memorandum from Mr.

Fernich which was very favorable to Plaintiffs’ case, yet Plaintiffs and Howard

would not let Lanza produce it. [Ibid.] And the fact that production of the

memorandum was arguably mandated by a court order placed Lanza in an ethical

dilemma of either complying with the Court’s Order or the clients’ wishes and

instructions. Ibid.; see, e.g., Rules of Prof. Conduct, Rules 4-1.3, 4-3.3, 4-3.4, 4-

8.4.

b. Plaintiffs Breached the Retainer Agreement

Plaintiffs also breached several provisions of their Retainer Agreement with

Lanza PLC – which included the following terms:

2. Client Duties. Client agrees to be truthful with LG, to cooperate with
LG, to keep LG informed of relevant developments, to abide by this
Agreement, and to keep LG informed of Client’s address, telephone
number, and whereabouts. [. . .]

[¶]
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5. Legal Fees. LG will charge Client, and Client shall pay, legal fees
for services rendered in the amount of $175 per hour for attorney time
and $75 per hour for paralegal time, plus 15% of any potential recovery
obtained for Client in the Matter. The term “recovery” shall mean the
total of all amounts concerning the Matter received by means of settlement,
mediation, arbitration award, lien, execution, or judgment, including the
monetary equivalent value of any non-monetary relief obtained by or
through or in any way connected to the Matter, such as injunctive relief. In
the event that Client does not pay any fees or costs within thirty (30) days of
rendition of a billing statement, Client agrees to pay interest on the
outstanding balance at the rate of 10% per annum or at the highest rate
allowed by law whichever is lower) on the entire outstanding balance.

6. Costs and Expenses. [. . .] Client will reimburse LG for all
advanced costs and expenses. These costs include, but are not limited to,
court fees, service of process charges, photocopying services, notary fees,
reference materials, arbitration fees, travel expenses, computer assisted legal
research, telephone charges, messenger and delivery fees, postage, in-house
photocopying, facsimile charges, deposition costs, parking, mileage,
investigation expenses, consultants’ fees, expert witness fees, and all other
similar items.

[¶]

13. Potential Conflict of Interest. [. . .][¶][¶][¶][¶][¶] Client agrees that
LG shall have the right to withdraw as attorneys of record in the
Matter, or to cease representation pursuant to this Agreement, for non-
payment or tardy payment of fees, or under any other circumstances as
permitted by law.

[Retainer Agreement at ¶¶ 2, 5, 6, and 13. (Emphasis added.)]

The testimony and evidence presented establish that Plaintiffs breached each

of these provisions of the Retainer Agreement. [Appendix at Exh. 2 at 147:17-

150:6, 173:15-174:23, 200:24-207:13).]
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Plaintiff first breached the Retainer Agreement by failing to pay the required

hourly legal fees and costs provided for under Paragraphs 5 and 6 for several

months. [Ibid.] This breach of their payment obligations was significant, and

totaled in excess of $10,000, reflecting approximately sixty (60) hours of unpaid

legal services already performed by Lanza (at the rate of $175/hour). [Ibid.]

Plaintiff also breached the Retainer Agreement by failing to keep Lanza

informed of developments regarding Howard’s criminal prosecution in California

and his representation therein. Ultimately, it was Howard’s change in

representation and defense strategy in that criminal prosecution that created the

primary issues and difficulties discussed herein in the civil Action.

In light of the above considerations, Lanza’s withdrawal as counsel was not

“voluntary” or “of its own volition” as contemplated under Faro. Rather,

Plaintiffs’ improper conduct, the developing conflict of interest, and Plaintiffs’

material breaches of the Retainer Agreement made Lanza PLC’s continued

performance of the Retainer Agreement impossible. Accordingly, Lanza PLC did

not waive its right to compensation and is fully entitled to assert its charging lien

and recover its full attorneys’ fees. Lynn, supra, 736 So.2d at 723; see also Faro,

supra, 641 So.2d at 71. And the Trial Court agreed.
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c. Lanza Contributed Toward Obtaining the Settlement

Plaintiffs incorrectly argue that, even if Lanza was entitled to withdraw as

counsel, Lanza did not contribute towards the eventual settlement of the case –

which is a requirement for recovery under a charging lien. See, e.g., Litman v.

Fine, Jacobson, Schwartz, Nash, Block & England, P.A., 517 So. 2d 88, 91-92

(Fla. Dist. Ct. App. 1987).

Significantly, an attorney that withdraws from representation needs only to

have contributed to the interests of his client and the eventual positive judgment or

settlement in the action. See, e.g., Rudd v. Rudd, 960 So.2d 885, 887-888 (Fla.

Dist. Ct. App. 2007) (former attorney that withdrew from representation prior to

final judgment was entitled to recover under charging lien where attorney’s

services contributed to ultimate recovery).

The undisputed testimony and evidence presented at the January 24, 2014

hearing establishes that Lanza’s representation undoubtedly contributed to

Plaintiffs’ settlement in this case. [Appendix at Exh. 2 at 219:15-220:6.] Lanza

initiated the action, successfully defended against Defendants’ motion to dismiss

the action, engaged in extensive discovery with Defendants (including motions to

compel), traveled on multiple occasions to Florida for court hearings (and more),

obtained and reviewed extensive documentation, and commenced the settlement

dialogue with Defendants’ counsel – engaging in settlement discussions in the
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$100,000 range in or about 2008 before complications arose with Howard

Bloomgarden’s criminal proceedings. [Ibid.]

Without Lanza’s successful maintenance of this action against Defendants’

several challenges thereto, the case would have been dismissed early on and

Plaintiffs would not have even had the opportunity to obtain any positive

settlement. Importantly, other than Plaintiffs’ counsel’s arguments, there is no

evidence to contradict these facts. Romeo, supra, 907 So.2d at 1284 (“it is black

letter law that argument of counsel does not constitute evidence.”).

D. Plaintiffs’ “Issues” on Appeal Should All Be Denied

While Plaintiffs identify eight (8) purported “issues” to be addressed on

appeal, the issues are premised on the same trial court ruling and really constitute a

single outstanding issue of whether the trial court appropriately denied Plaintiffs’

motion when no evidence was presented to establish their contentions. This issue

has been thoroughly addressed above.

Nonetheless, to ensure completeness, each of Plaintiffs’ “issues” on appeal

is addressed below.

1. Plaintiffs’ First “Issue”

Plaintiffs’ first “issue” is simply whether the Trial Court erred in denying the

Motion in general. Such inquiry was addressed in detail above. There was no

evidence supporting legal malpractice, no evidence supporting the application of
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any statute of limitations, and no evidence that Lanza PLC had either improperly

withdrawn from representation or that it had not contributed towards the favorable

outcome of the case. Plaintiffs fail to show how the Trial Court abused its

discretion.

2. Plaintiffs’ Second “Issue”

Plaintiffs’ second “issue” is whether the Trial Court erred in denying the

Motion because Lanza PLC allegedly did “nothing to bring about settlement” and

counsel’s withdrawal was neither mandatory nor justifiably permissive. As

discussed above, Lanza PLC’s actions contributed greatly towards achieving

settlement including overcoming defendants’ motion to dismiss, engaging in

discovery and law and motion practice, defending multiple hearings, researching

and analyzing multiple issues, attending court hearings in Florida, and

commencing settlement discussions, among other actions [Appendix at Exh. 2 at

219:15-220:6.] Moreover, Lanza PLC’s withdrawal was mandatory and justifiably

permissive for several reasons including, but not limited to, Plaintiffs demanding

that Lanza PLC unethically violate a court discovery order, Plaintiffs declining to

heed counsel’s suggestions and recommendations, Plaintiffs breaching of the

Retainer Agreement, and Howard Bloomgarden’s reversal of his consent to the

production of documents and information. [Appendix at Exh. 2 at 147:17-150:6,

173:15-174:23, 200:24-207:13).]
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3. Plaintiffs’ Third “Issue”

Plaintiffs’ third “issue” is whether the Trial Court erred in denying the

Motion by “failing to sustain the objections and defenses to the charging lien.”

This refers to Plaintiffs’ legal malpractice defense. The Court rightfully found that

there was no evidence of legal malpractice as Lanza PLC had timely and

repeatedly advised the Bloomgardens of the necessity of the consent to production

of documents and information, and of the related potential for waiver of the

attorney-client privilege. [Appendix at Exh. 3 at Hearing Exhibits B, C, D, and E

therein.] The evidence demonstrated that while Lanza PLC recommended to stay

the civil Action until after the criminal prosecution and thus avoid any issue

relating to waiver of privilege, Plaintiffs unreasonably insisted that the matter

proceed forward. [Appendix at Exh. 1 at 53:11-24, 55:12-56:5; Appendix at Exh.

2 at 196:23-197:18; Appendix at Exh. 2 at 134:22-135:21; 159:4-160:11.]

Moreover, there was no evidence that Lanza PLC attempted to conceal the

December 2008 hearing transcript from Plaintiffs (as it did not even possess a copy

of the transcript). [Appendix at Exh. 2 at 164:3-13.] And the evidence showed

that Lanza PLC made no misrepresentation to the Court at that hearing – as

counsel only noted that he believed Howard Bloomgarden would execute the

necessary consent. [Appendix at Exh. 2 at 116:15-120:11; 138:2-140:6.]
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In the end, there simply is no evidence that Lanza PLC’s conduct fell below

the standard of care. Plaintiffs’ counsel’s conclusory characterization of Lanza

PLC’s alleged conduct as legal malpractice does not establish that any such

conduct actually fell below the applicable standard of care for a legal malpractice

claim/defense. In short, the Trial Court rightfully found there was no evidence that

Lanza had committed any malpractice, negligence, or other wrongful or egregious

conduct in representing Plaintiffs.

4. Plaintiffs’ Fourth “Issue”

Plaintiffs’ fourth “issue” is whether the Trial Court erred in denying the

Motion in finding that “there was no evidence as to legal malpractice, negligence,

or egregious misconduct” by Lanza PLC. However, it is well-established under

Florida law that Courts have the authority to rule on a professional malpractice

claim when asserted as an affirmative defense to a charging lien. See, e.g., Carson

v. Gibson (1994) 638 So.2d 79, 80-81. Because raising such a defense would also

serve as a bar to a subsequent lawsuit for malpractice under the doctrine of

collateral estoppel, clients are entitled to pursue their malpractice action at the time

they challenge the lien. Ibid. In fact, in an independent action to foreclose upon a

charging lien, a cross-claim for legal malpractice is compulsory. Id. at 81.

In this case, Plaintiffs’ own motion papers filed with the Court place the

legal malpractice defense squarely at issue, expressly stating:
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15. The key points for this Court to consider in hearing and
granting this application are the following. The egregious acts and
misconduct of Anthony Lanza and Lanza and Goolsby, P.L.C.,
constitute professional malpractice, gross negligence, breach of
fiduciary duty, breach of the implied covenant of good faith and fair
dealing and every other potential ethical violation and legally
actionable conduct.

[Record at 762.]

Thus, it was necessary for the Trial Court to make findings regarding the

lack of evidentiary support for Plaintiffs’ legal malpractice defense in order to rule

on their Motion.

5. Plaintiffs’ Fifth “Issue”

Plaintiffs’ fifth “issue” is whether the Trial Court erred in denying the

Motion because the Trial Court lacked “subject matter jurisdiction.” However,

Plaintiffs expressly requested relief in this forum and specifically argued at the

evidentiary hearing that the Court did have proper jurisdiction. Stanley

Orzechowski, Esq., Plaintiffs’ counsel, argued to the Court: “So we believe that

this Court does have jurisdiction and we should proceed.” [Appendix at Exh. 1 at

8:12-10:4.] It is completely disingenuous for Plaintiffs to now advocate the

opposite position just because they obtained an adverse ruling.

Significantly, the claim that the Court lacks jurisdiction is premised on the

Retainer Agreement providing that disputes arising thereunder are subject to

arbitration in California. This is not a “subject matter” jurisdiction inquiry, but
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rather an inquiry as to whether the parties are bound to litigate in a certain forum

because of a written agreement between them. Plaintiffs did not object at the

hearing and instead affirmatively represented that the Court had proper jurisdiction

over the matter – indeed, it was Plaintiffs’ motion being heard by the Court. As

such, Plaintiff waived any and all right and standing to assert such a

“jurisdictional” argument on appeal. AMS Staff Leasing, Inc. v. Ocha Eng'g Corp.,

139 So. 3d 452, 454 (Fla. Dist. Ct. App. 2014) (“Florida law provides that a party

waives its right to compel arbitration by taking actions inconsistent with that right,

including active participation in a lawsuit governed by the arbitration clause.”).

6. Plaintiffs’ Sixth “Issue”

Plaintiffs’ sixth “issue” is whether the Trial Court erred in denying the

Motion because the hourly fees portion of the lien is purportedly barred by the

statute of limitations. As noted above, this argument is premised on a gross

misrepresentation of the law. The underlying Motion addressed a charging lien

filed in Florida state court, not a breach of contract in California. Notwithstanding

that fact, the evidence presented at the hearing showed that Plaintiffs agreed to

have Lanza PLC delay the collection of fees under the Retainer Agreement until it

withdrew as their counsel and Plaintiffs’ obtained new counsel. Lanza PLC

withdrew on December 11, 2009 within four (4) years of it filing its fee action in

California to preserve the statute of limitations. [Appendix at Exh. 2 at 178:18-



31

179:3, 208:20-209:10, 213:9-214:15.] The evidence establishes that no statute of

limitation has run in this Action as to the any portion of the Lien.

7. Plaintiffs’ Seventh “Issue”

Plaintiffs’ seventh “issue” is whether the Trial Court erred in denying the

Motion under the Faro and Walther cases thereby delaying the settlement.

As a preliminary matter, the fact that Lanza PLC maintained a charging lien

in this Action did not obstruct or delay the settlement in any way. Defendants

counsel were willing to pay out the portion of the settlement that was undisputed

(approximately $40,000) and deposit the remainder (approximately $25,000) into

an escrow account for Plaintiffs and Lanza PLC to resolve on their own.

[Appendix at Exh. 1 at 12:1-15.] As such, the only delay was caused by Plaintiffs,

who refused to complete the settlement simply as a bad faith bargaining chip to

argue to the Court.

With respect to Faro, it has already been discussed above that Plaintiff’s

withdrawal as counsel was mandatory and/or justifiably permissible given

Plaintiffs’ and Howard Bloomgarden’s conduct, breaches of the Retainer

Agreement, and arising conflict of interest as to violation of the Court’s discovery

order, among other reasons. [Appendix at Exh. 2 at 147:14-150:6, 173:15-174:23,

200:24-207:13; Record at 165-166.] Moreover, it was established at the hearing

that Lanza PLC’s conduct advanced the case toward its positive resolution.
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[Appendix at Exh. 2 at 209:11-210:24, 219:8-220:6; Appendix at Exh. 3 at Hearing

Exhibit H therein.] Therefore, under Faro, Lanza PLC is entitled to recover under

its charging lien.

With respect to Walther v. Ossinsky & Cathcart, 112 So.3d 116 (Fla. 5th

DCA 2013), that case is wholly inapposite to this matter. The Walther case

involved a law firm seeking to compel financial discovery from their former client

in order to recover upon their charging lien against her. The Trial Court granted

the law firm’s request and compelled immediate production by the former client.

On review, the Court of Appeal found that the Trial Court had granted the

requested financial discovery without any inquiry as to whether the charging lien

was even valid. Without an initial determination that the lien was valid,

compelling the financial discovery was premature. So, the Court of Appeal

remanded the matter requiring that the law firm present evidence to support its lien

before the Court could grant the requested financial discovery. The Court of

Appeal made no finding about the ultimate validity of the attorneys’ charging lien,

rather it held only that a lien must be supported by evidence before compelling any

financial discovery to collect thereon.

In this case, as detailed at length above, there was substantial evidence

adduced at the evidentiary hearing to support Lanza PLC’s Lien, including, but not

limited to, the terms of the Retainer Agreement, Lanza PLC’s billing statements,
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that the Bloomgardens did not challenge any specific billing entry in the billing

statements, that Lanza PLC performed substantial services in furtherance of the

legal representation, that Lanza PLC’s efforts contributed toward obtaining the

settlement in this case, and that Plaintiffs had no evidence to support any defense

or challenge to the imposition or validity of the Lien. Because there is more than

sufficient evidence in the record in this case supporting Lanza PLC’s Lien, the

Walther case is irrelevant. Instead, Faro is the appropriate standard and Lanza

PLC has satisfied all requirements thereunder.

8. Plaintiffs’ Eighth “Issue”

Plaintiffs’ eighth “issue” is whether the Trial Court erred in denying the

Motion by asking follow-up or clarification questions of Anthony Lanza and by

refusing to allow Plaintiffs the opportunity to arrange for the presentation of

additional testimony and evidence. Plaintiffs also insinuate that the Trial Court

was biased against them “stemming from the Trial Court’s longtime handling of

criminal cases.” [Opening Brief at Table of Contents, Issue No. 8.]

Plaintiffs’ impertinent accusation against the Trial Court’s neutrality as fact

finder is both ill-conceived and unwarranted. If there was a conflict, Plaintiffs

could have moved to disqualify the judge prior to their requesting that the Court

specially set an evidentiary hearing. Moreover, the record reflects that the Court

afforded Plaintiffs every opportunity to present their case. Plaintiffs had over three
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months to garner all of the evidence that they needed to support their own Motion.

At the hearing, the Court allowed Plaintiffs to re-open their case after they had

already rested in order to present additional evidence. Then, the Court allowed

Plaintiffs to submit supplemental briefing in response to Lanza PLC’s pocket brief

on Faro. The Court gave Plaintiffs every opportunity to develop and establish

their defenses and contentions, but Plaintiffs were simply unprepared and failed to

present evidence to support their Motion.

Significantly, it was Plaintiffs who requested that a full evidentiary hearing

be specially set to hear evidence on their Motion, which the Court accommodated

in continuing the original hearing from December 19, 2013 to a full-day hearing on

January 24, 2014. Yet, in response to the Court’s inquiry as to why Plaintiffs were

unprepared for their own hearing, Plaintiffs’ counsel admitted that he simply did

not expect Mr. Lanza to be present – an incredible admission considering this is

Mr. Lanza’s firm’s charging lien and he was the counsel who worked on the case.

[Appendix at Exh. 2 at 181:7-182:21.] Plaintiff also failed to present any expert

witness regarding the standard of care for a legal malpractice claim – a common

practice for proving claims and defenses relating to legal malpractice. [Appendix

at Exh. 2 at 183:23-186:16.] Additionally, Plaintiffs failed to produce to Lanza

PLC the documents and exhibits that they intended to introduce at the hearing,

despite multiple requests from Lanza PLC’s counsel for such documents in the
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weeks leading up to the hearing. [Appendix at Exh. 2 at 123-127.] Indeed, the

Court denied Plaintiffs’ request for presenting hearsay evidence by declaration

specifically because Plaintiffs had requested the special in-person evidentiary

hearing.

Ultimately, Plaintiffs had every opportunity afforded to them to prove their

claims and defenses at the January 24, 2014 evidentiary hearing. Yet they failed to

present sufficient evidence, if any evidence at all, in support of their claims.

Accordingly, they failed to meet their burden of proof, and their Motion to cancel

Lanza PLC’s Lien was appropriately denied.

V. CONCLUSION

The evidence presented at the evidentiary hearing establishes that the Trial

Court appropriately denied Plaintiffs/Appellants’ Motion to Cancel and Extinguish

All Retaining and Charging Liens and Related Liens of Plaintiffs’ Predecessor

Counsel. There was no abuse of discretion by the Trial Court and

Plaintiffs/Appellants have failed on appeal to overcome the presumption of

correctness of the Trial Court’s ruling. Accordingly, Anthony Lanza and Lanza &
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Smith, PLC, dba Lanza & Goolsby, respectfully request that the Court of Appeal

affirm the Trial Court’s Order denying Plaintiffs/Appellants’ Motion in its entirety.

Respectfully submitted,

KAUFMAN DOLOWICH & VOLUCK

LLP
Attorneys for Anthony Lanza and
Lanza & Smith, PLC dba Lanza &
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/s/ Vincent S. Green
Vincent S. Green, Esq.
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vgreen@kdvlaw.com
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