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STATEMENT OF THE FACTS
1
 

This case arises out of a construction project known as the New Riviera 

Nursing and Rehabilitation Center; a 223-bed nursing facility in Coral Gables, 

Florida (―Project‖).  Safeco‘s Amended Third-Party Complaint, A – 3.
2
  Plaintiff, 

Victoria Management, LLC (―Victoria‖), the owner/developer of the Project, 

entered into a contract with Co-Defendant DooleyMack Constructors of South 

Florida, LLC (―DooleyMack‖) for construction of the Project.  Id. The contract 

required DooleyMack to obtain construction payment and performance bonds for 

the Project.  Id.  Appellee/Cross-Appellant, Safeco Insurance Company of America 

(―Safeco‖), is a surety that issued those payment and performance bonds (―Bond‖) 

for the Project on behalf of DooleyMack.  Id. 

DooleyMack subcontracted with various subcontractors to perform work on 

the Project, including Appellant/Cross-Appellee, Everlast Drywall Construction, 

Inc. (―Everlast‖).  Id., A – 3-4.   Specifically, Everlast and DooleyMack entered 

into a subcontract dated April 20, 2010 in which Everlast agreed to provide and 

install the drywall and other components of the wall system for the Project 

(―Subcontract‖).   Id., A – 3-4; Subcontract, A - 47-79.  The Subcontract does 

                                                           

1. Safeco does not dispute Everlast‘s Statement of the Case, and, therefore, 

pursuant to Rule 9.210(c), Fla. R. App. P., Safeco is including only a Statement of 

the Facts.    

2. Citations to Safeco‘s Appendix describe the document cited followed by the 

page number within Safeco‘s Appendix of the source of the citation. 
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contain an arbitration provision, but Safeco is not a signatory to the Subcontract 

nor does Safeco‘s Bond incorporate the Subcontract.  Subcontract, A – 64; 

Safeco‘s Bond A – 39-46.   

 After completion of construction, but before Victoria instituted this lawsuit, 

Everlast filed suit in the Miami-Dade County Circuit Court against DooleyMack 

for breach of the Everlast Subcontract, and against Safeco for breach of its Bond, 

for amounts DooleyMack allegedly owed Everlast for work on the Project in a case 

styled as Everlast Drywall Construction, Inc. v. DooleyMack Constructors of South 

Florida, LLC, et al., 12-1059CA-11 (the ―Prior Lawsuit‖).  Everlast Complaint, A 

– 485-617.  In the Prior Lawsuit, Everlast acknowledged that it executed the 

Subcontract and attached a copy of the Subcontract to its Complaint.  Id., A – 487, 

¶ 13.   Further, Everlast alleged that it performed its work at the Project pursuant to 

the Subcontract, and that it suffered damages when DooleyMack breached the 

payments terms of the Subcontract.  Id. A – 489, ¶¶ 23-25.   In addition to alleging 

in Count I that DooleyMack had breached the subcontract, Everlast also sued 

Safeco for breach of the Bond.  Id., A – 494-95, ¶¶ 54-60.  Everlast did not 

simultaneously demand arbitration and move to stay the claims against 

DooleyMack or Safeco pending arbitration.  Safeco‘s Response in Opposition to 
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Everlast‘s Motion to Stay Action and Compel Arbitration (―Safeco‘s Response‖), 

A – 239, ¶ 4.
3
 

 Safeco answered the Complaint and asserted affirmative defenses.  Safeco‘s 

Response, A – 239, ¶ 4.  Everlast filed a motion to strike Safeco‘s affirmative 

defenses, and also moved for entry of default against DooleyMack.  Id. at ¶ 4; 

Everlast Motion to Strike, A – 618-620.  At no point during the pendency of the 

Prior Lawsuit, which was brought for amounts allegedly owed under the 

Subcontract, did Everlast move to compel arbitration pursuant to the arbitration 

provision in the Subcontract.  Safeco‘s Response, A – 239, ¶ 4.  The parties 

eventually resolved the Prior Lawsuit, and Everlast filed a stipulation requesting 

that the court dismiss the Prior Lawsuit with prejudice.  Agreed Order in Prior 

Lawsuit, A – 622. 

Victoria later sued Safeco, DooleyMack and Flooring World of Florida, 

LLC (―Flooring World‖) for alleged construction defects and deficiencies.  

Victoria‘s Amended Complaint, A – 623-635.  Safeco denied Victoria‘s 

allegations, but believes that all of Victoria‘s claims, if proven, relate to the work 

of subcontractors, including Everlast.  Safeco‘s Amended Third-Party Complaint, 

A – 6, ¶ 21.  In particular, one of Victoria‘s claims as to Safeco is that the shower 

                                                           

3. Furthermore, this Court may take judicial notice of the court file in the Prior 

Lawsuit which evinces a lack of any motion or effort on Everlast‘s part to compel 

arbitration.  Fla. Stat. § 90.202(6) (2014).  
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pan liners had been sliced and that drywall screws were driven through the 

waterproof membrane below 12 inches from the floor, which implicates Everlast, 

the drywall subcontractor on the Project.  Id., A – 4-5, ¶¶ 14-17.  In addition to 

defending Victoria‘s claims in this litigation, in a prior effort to resolve Victoria‘s 

claims, Safeco repaired, at Safeco‘s cost, several bathrooms that were on a 

warranty list Victoria issued.  Id., A – 5, ¶ 19.  Everlast failed and/or refused to 

make these repairs.  Id., A – 5, ¶ 18. 

Because Victoria‘s claims implicate Everlast‘s work and Everlast failed to 

repair its work, Safeco filed an Amended Third-Party Complaint against Everlast 

pursuant to Rule 1.180, Florida Rules of Civil Procedure.  Safeco alleged that to 

the extent Victoria‘s allegations regarding defective and/or deficient construction 

of the Project‘s bathrooms are proven true, Everlast is liable, not Safeco.  See e.g. 

Safeco‘s Amended Third-Party Complaint, A – 1-14.  Further, Safeco alleged that 

Everlast is liable to Safeco for all costs, including consulting and attorney‘s fees, 

Safeco incurred in repairing bathrooms on the Project to the extent that said costs 

were caused or arose out of Everlast‘s work.  Safeco‘s Amended Third-Party 

Complaint, A –7-11, ¶¶ 29, 37, and 48.  Specifically, Safeco brought the following 

claims against Everlast: Count I) breach of the Subcontract;
4
 Count II) contractual 

                                                           

4.  Safeco performed under the payment and performance bonds it issued on behalf 

of DooleyMack for the Project.  Therefore, Safeco is subrogated to the rights of 

DooleyMack, and entitled to ‗stand in DooleyMack‘s shoes‘ for purposes of 



10 
 

indemnity arising out of the Subcontract; Count III) common law indemnity; and 

Count IV) equitable subrogation to the claims that the Owner, Victoria 

Management, has against Everlast, even in absence of privity of contract.
5
   Id., A – 

6-12.  Counts III and IV are not based upon the Everlast Subcontract, are creatures 

of law and equity, and do not depend on the existence of a contract.  Id.  

In response to the Amended Third-Party Complaint, Everlast filed its motion 

seeking to stay Safeco‘s claims against it, and - if necessary following resolution of 

Victoria s claims against Safeco - compel arbitration.  Everlast‘s motion is based 

upon the arbitration provision contained in the Subcontract with DooleyMack.  See 

e.g. Everlast‘s Initial Brief, pg. 8.  The court below granted the motion as to 

Counts I and II based upon the arbitration provision in the Subcontract, despite the 

fact that Everlast previously litigated claims arising out of the Subcontract in the 

Prior Lawsuit.  Transcript from Hearing, A – 667-68.  The Court denied the motion 

as to Counts III and IV.  Id. at 668.   

  

                                                                                                                                                                                           

bringing claims arising out of the Everlast Subcontract.  Everlast has not 

challenged Safeco‘s right to do so and that is not at issue here.   

5. The Third District Court of Appeal has held that an owner can sue a 

subcontractor for negligence even if there is no contractual privity between the 

parties. Mullray v. Aire-Lok Co., 216 So. 2d 801, 802-803 (Fla. 3d DCA 1968). 
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SUMMARY OF ARGUMENT 

I. THE TRIAL COURT ERRED IN GRANTING IN PART EVERLAST‘S 

MOTION TO COMPEL ARBITRATION BECAUSE EVERLAST 

WAIVED THE RIGHT TO COMPEL ARBITRATON UNDER THE 

SUBCONTRACT.  

 The lower court incorrectly granted Everlast‘s motion to compel arbitration 

as to Safeco‘s claims against Everlast arising out of the Subcontract (Counts I and 

II).   In the Prior Lawsuit, Everlast chose to litigate claims arising out of the 

Subcontract rather than arbitrate them pursuant to the Subcontract‘s arbitration 

provision.  At no point in the Prior Lawsuit did Everlast invoke the Subcontract‘s 

arbitration clause.  Florida law is clear that the right to arbitrate is contractually 

based and may be waived as with any other contractual right.  By choosing to 

litigate its contractual claims in the Prior Lawsuit, Everlast acted inconsistently 

with its right to arbitrate and therefore waived the right.  Thus, the lower court‘s 

decision granting Everlast‘s motion as to Counts I and II must be reversed.   

 

II. THE TRIAL COURT CORRECTLY DENIED EVERLAST‘S MOTION 

AS TO COUNTS III AND IV BECAUSE, IN ADDITION TO THE FACT 

THAT EVERLAST WAIVED ITS RIGHT TO COMPEL ARBITRATION 

UNDER THE SUBCONTRACT, THERE IS NO WRITTEN 

AGREEMENT TO ARBITRATE BETWEEN SAFECO AND EVERLAST.  

Everlast argues that the lower court‘s denial of its motion to compel 

arbitration of Safeco‘s common law indemnity claims and equitable subrogation 

(Counts III and IV) should be overturned because these claims arise from 



12 
 

Everlast‘s breach of the Subcontract. Everlast‘s argument fails for three reasons. 

First, as set forth above, Everlast waived arbitration. 

Second, Safeco‘s claims for common law indemnity and equitable 

subrogation are standalone claims arising solely from Safeco‘s performance under 

the Bond and not from any right it allegedly received under the Subcontract. 

Therefore, Counts III and IV do not implicate any contractual terms and 

specifically the arbitration clause Everlast now seeks to enforce.  Simply put, these 

two counts do not depend on the existence of a contract, and are brought by Safeco 

not as subrogee of DooleyMack, but in its independent capacity as a surety who 

did not contract with Everlast and as subrogee of Victoria Management, who also 

did not contract with Everlast.   Therefore, the arbitration clause in the Subcontract 

between Everlast and DooleyMack does not apply to Counts III and IV. 

Third, Safeco never expressed an intention to arbitrate its claims against 

Everlast. Safeco never signed the Subcontract and Safeco‘s Bond does not 

incorporate the Subcontract (and by extension, the arbitration clause) which is fatal 

to Everlast‘s argument that Safeco, as surety, should be compelled to arbitrate its 

non-contractual claims. Furthermore, Safeco did not receive any direct benefit 

from the Subcontract and, therefore, cannot be equitably estopped from avoiding 

arbitration of its equitable subrogation and common law indemnity claims.  
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ARGUMENT 

I. STANDARD OF REVIEW 

 An order granting or denying a motion to compel arbitration is reviewed de 

novo.  Roth v. Cohen, 941 So. 2d 496, 499 (Fla. 3d DCA 2006). 

II. THE TRIAL JUDGE ERRED AS A MATTER OF LAW IN GRANTING 

IN PART EVERLAST‘S MOTION BECAUSE EVERLAST 

PREVIOUSLY WAIVED THE RIGHT TO ARBITRATE. 

A. Everlast Waived Its Right To Arbitrate Safeco‘s Breach Of 

Subcontract and Contractual Indemnity Claims When It Filed The 

Prior Lawsuit Against Victoria, DooleyMack and Safeco and 

Litigated Its Claims Under The Subcontract 

 

The trial court erred in granting Everlast‘s motion to compel arbitration of 

Counts I and II of Safeco‘s Amended Third-Party Complaint because Everlast 

waived the right to arbitrate claims under the Subcontract.  In this case, Safeco 

brought Counts I and II (Breach of the Subcontract and Contractual Indemnity, 

respectively) as subrogee of its Bond principal, DooleyMack.  In other words, 

Safeco is standing in the shoes of DooleyMack for purposes of Counts I and II by 

virtue of Safeco‘s performance under its Bond.  Before Safeco brought its third-

party claims in this case against Everlast, Everlast had litigated claims under the 

Subcontract in the Prior Lawsuit.  Specifically, Everlast sued DooleyMack for 

breach of the Subcontract.  Nevertheless, the lower court specifically found that 

Everlast did not waive its right to arbitrate Safeco‘s contractual claims in this 

action despite the fact that Everlast previously litigated, rather than arbitrated, its 
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claims against DooleyMack for breach of the Subcontract.  By so ruling the lower 

court committed reversible error because Everlast clearly waived its right to 

arbitrate Counts I and II of the Amended Third-Party Complaint when it filed and 

litigated the Prior Lawsuit.  

A party can waive its right to arbitrate just as it can waive any other 

contractual right. Raymond James Fin. Servs. v. Saldukas, 896 So. 2d 707, 711 

(Fla. 2005). A party waives its right to arbitrate if it takes any action inconsistent 

with the assertion of that right. Id. There are numerous Third District Court of 

Appeal cases holding that a party waives its right to arbitrate when it participates in 

litigation of an arbitrable issue. Fine Decorators, Inc. v. Argent Global, Ltd., 919 

So. 2d 604 (Fla. 3d DCA 2006); Hill v. Bluntzer, 701 So. 2d 901, 902 (Fla. 3d 

DCA 1997); Bonner v. RCC Assocs., Inc., 679 So. 2d 794 (Fla. 3d DCA 1996); 

Hardin Int’l v. Firepak, Inc., 567 So. 2d 1019 (Fla. 3d DCA 1990); Lapidus v. 

Arlen Beach Condominium Ass’n, Inc., 394 So. 2d 1102 (Fla. 3d DCA 1981). The 

party opposing arbitration has a particularly strong argument against a motion to 

compel arbitration if the moving party was the one that filed suit on an arbitrable 

issue. Bonner, 679 So. 2d at 795; Hardin, 567 So. 2d at 1021; Hough v. JKP 

Development, Inc., 654 So. 2d 1241 (Fla. 3d DCA 1995); Pearson v. Peoples Nat. 

Bank, 116 So. 3d 1283, 1284-1285 (Fla. 1st DCA 2013) (―Initiating a lawsuit . . . 

without first seeking arbitration, constitutes an affirmative selection of a course of 
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action which runs counter to the purpose of arbitration.‖) (quoting Beverly Hills 

Dev. Corp. v. George Wimpey of Florida, Inc., 661 So. 2d 969 (Fla. 5th DCA 

1995)).  Additionally, a party acts inconsistently with its right to arbitrate when it 

files a motion for default, Saxon Financial Group, Inc. v. Goodman, 728 So. 2d 

365, 366 (Fla. 4th DCA 1999); or when it enters into a stipulation to dismiss a 

case. Morex Consolidators Corp. v. Industry Shipping & Commerce, Inc., 626 So. 

2d 989, 990-991 (Fla. 3d DCA 1993).  

In Morex, a ship charterer (―Morex‖) defaulted on payments owed to the 

ship‘s owner, and the owner exercised its right to seize Morex‘s assets in Panama. 

Shortly thereafter, the parties entered into a settlement and joint stipulation which 

Morex later breached by again not timely making payments to the owner.  

Accordingly, the owner sued and Morex moved to compel arbitration pursuant to 

the arbitration provision in the parties‘ contract. The court denied the motion to 

compel because Morex had waived its right to arbitrate by entering into the 

stipulation: 

By entering into the Joint Stipulation, Morex chose to resolve the 

dispute through litigation and even to forego the bulk of the litigation 

process by consenting to the entry of a default judgment for liquidated 

damages. We cannot envision a party taking a course of action more 

inconsistent with its contractual right to arbitrate.  

Id. at 991 (emphasis added).  Similarly, Everlast chose to forego arbitration by 

litigating its prior contractual claims against DooleyMack.  
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The Second District Court of Appeal also found a party‘s failure to assert its 

right to arbitration in a prior lawsuit precludes that party from compelling its 

opposition to arbitrate in a later lawsuit when the two lawsuits both involve the 

same parties and cover arbitrable issues. Seville Condominium No. 1, Inc. v. 

Clearwater Development Corp., 340 So. 2d 1243 (Fla. 2d DCA 1976).  In Seville, 

a property management company sued a condo association to enjoin the 

association from instructing its residents not to pay increased maintenance fees. 

Later, the association brought a separate class action on behalf of its residents 

against the management company. The trial court consolidated the two lawsuits 

and granted the management company‘s motion to compel arbitration pursuant to 

an arbitration provision in the parties‘ contract.   

The appellate court reversed the trial court‘s order  because it found  the 

management company had waived the right to arbitrate.  Despite the fact that both 

lawsuits arose out of the parties‘ contract containing the arbitration provision, the 

appellate court found the management company waived the right to arbitrate 

because it was the first to file suit and did not immediately demand arbitration in 

that action. Both suits were directly related to the contract containing the 

arbitration provision and the management company waived its right to compel 

arbitration by initiating the prior litigation.  Specifically, the appellate court said:   

The Management Corporation apparently wants to have the 

Associations' suit determined by arbitration and its own suit 
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determined by the court. Be that as it may, we think that the posture of 

this case and the inconsistent positions taken by the Management 

Corporation require that the order referring the case to arbitration be 

set aside. 

Seville, 340 So. 2d at 1245. 

In this case, Everlast unequivocally waived its right to arbitrate any dispute 

related to the Subcontract when it filed the Prior Lawsuit against DooleyMack, 

Victoria and Safeco. The Prior Lawsuit and this case involve the exact same 

parties, and Everlast asserted claims in the Prior Lawsuit arising out of the 

Subcontract. Everlast vigorously litigated its claims in the Prior Lawsuit.  It moved 

to strike Safeco‘s affirmative defenses and also moved for entry of a default 

against DooleyMack.  Importantly, Everlast never moved to compel arbitration at 

any point in the Prior Lawsuit. Everlast then decided to settle its Subcontract 

claims by entering into a stipulation to dismiss the case—an action that is clearly 

inconsistent with its right to arbitrate subsequent litigation related to the 

Subcontract. See Seville, 340 So. 2d at 1243.  

Everlast cannot initiate litigation on its own Subcontract claims, seek entry 

of a default on its Subcontract claims against DooleyMack, and then seek the cover 

of arbitration against Safeco‘s Subcontract claims in this suit when it deems it 

more advantageous. When Everlast filed and litigated the Prior Lawsuit it 

manifested a clear intent to waive its right to arbitrate claims related to the 
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Subcontract, and, as such, the lower court‘s order compelling arbitration of Counts 

I and II should be reversed.   

B. Everlast Waived Its Right To Arbitrate Even Though The Prior 

Lawsuit Included A Lien Foreclosure 

 

Everlast has argued in the court below that it was required to file the Prior 

Lawsuit in order to preserve its lien foreclosure rights. This was the only argument 

Everlast advanced at the hearing in opposition to Safeco‘s waiver argument.  

Hearing Transcript, A – 663-65.  While courts have recognized that a party does 

not necessarily waive its right to arbitration when it files a lien foreclosure along 

with other arbitrable claims, the party must immediately request a stay of the suit 

and file a motion to compel arbitration.  Bonner, 679 So. 2d at 795. A party that 

fails to immediately file a motion to compel arbitration and request a stay of the 

lien foreclosure waives its right to arbitration. Id.  

In another hybrid construction lien/contract claim case, the Third District 

Court of Appeal identified steps a party can take to protect its contractual 

arbitration rights while also litigating a construction lien dispute.  Zager Plumbing, 

Inc. v. JPI Nat. Const., Inc., 785 So. 2d 660, 661 (Fla. 3d DCA 2001).  In Zager, a 

general contractor filed suit under section 713.21, Florida Statutes, to remove a 

construction lien a subcontractor had recorded.  In the complaint the general 

contractor also brought claims against the subcontractor based upon the parties‘ 

contract.  However, the general contractor simultaneously filed a demand in 
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arbitration regarding its contractual claims and noted in its complaint filed with the 

state court that it was reserving all rights to arbitrate.  The Third District Court of 

Appeal found the general contractor, by taking these steps, adequately preserved its 

right to arbitration while complying with the legislative intent to quickly litigate 

lien claims.  Id. at 661-662 

 Here, Everlast chose to litigate its lien foreclosure and several other 

arbitrable claims in the Prior Lawsuit. It did not request a stay of the litigation nor 

did it immediately move to compel arbitration upon filing the Prior Lawsuit. 

Instead Everlast litigated its claims under the Subcontract to resolution via a 

settlement and joint stipulation to dismiss the case with prejudice. Everlast clearly 

waived its right to compel arbitration of any matter related to the Subcontract and 

the lower court‘s order granting Everlast‘s motion to compel arbitration of Counts 

I and II must be reversed.  
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III.  THE TRIAL COURT CORRECTLY DENIED EVERLAST‘S MOTION 

AS TO COUNTS III AND IV BECAUSE, IN ADDITION TO THE FACT 

THAT EVERLAST WAIVED ITS RIGHT TO COMPEL ARBITRATION 

UNDER THE SUBCONTRACT, THERE IS NO WRITTEN 

AGREEMENT TO ARBITRATE BETWEEN SAFECO AND EVERLAST. 

A. Safeco‘s Claims For Common Law Indemnity And Equitable 

Subrogation Do Not Arise From The Subcontract And Therefore 

These Claims Are Not Arbitrable  

 

Everlast argues that Safeco should be compelled to arbitrate Counts III and 

IV because there is a contractual nexus between these claims and Safeco‘s 

contractual claims brought as DooleyMack‘s subrogee (Counts I and II).  Everlast 

maintains that the court must rely on the Subcontract terms in adjudicating Counts 

III and IV because the resolution of these claims ―requires either reference to, or 

construction of, a portion of the contract.‖ Jackson v. The Shakespeare 

Foundation, Inc., 108 So. 3d 587, 593 (Fla. 2013).  It follows, Everlast argues, that 

Safeco should be bound to the arbitration provision if it is relying on the 

Subcontract to prove Counts III and IV. However, Counts III and IV do not rely 

on, nor are they grounded in, the Subcontract because Safeco brings these claims 

under its unique standing as surety performing under a bond. As such these claims 

do not implicate the Subcontract and are not governed by its arbitration provision. 

i. Safeco‘s Equitable Subrogation Claim Is Completely 

Independent From the Subcontract, And Is Rooted In Safeco‘s 

Performance Under Its Bond With Victoria; Therefore, It Is Not 

Subject To The Subcontract‘s Arbitration Provision.  
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Everlast argues that Safeco should be compelled to arbitrate its equitable 

subrogation claim because it arises from and is intertwined with the Subcontract 

between DooleyMack and Everlast. However, Safeco‘s equitable subrogation 

claim exists completely independent of the Subcontract or any duties arising 

therefrom. Safeco can prove its equitable subrogation claim without referencing 

the Subcontract or proving a breach of any of its terms.  

By asserting its equitable subrogation rights, Safeco is not stepping into 

DooleyMack‘s shoes to enforce the Subcontract. Rather, Safeco is stepping into the 

shoes and asserting the rights of its bond obligee, Victoria, pursuant to Safeco‘s 

performance under the Bond.  

Florida law holds that sureties may step into a bond obligee‘s shoes and 

assert all of the obligee‘s rights when the surety performs or pays on behalf of the 

bond principal. Transamercia Ins. Co. v. Barnett Bank of Marion County, N.A., 

540 So. 2d 113, 116 (Fla. 1989). In Transamerica, the Florida Supreme Court had 

to decide whether a surety that had performed on behalf of its bond principal (the 

contractor) was entitled to assert its equitable subrogation rights against the 

contract funds retained by the owner over a creditor of the principal which had a 

perfected security interest in the retained funds. The court held that the surety was 

entitled to the funds over the creditor because it was equitably subrogated to the 

owner‘s rights and essentially stood in the owner‘s shoes:  
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Traditionally sureties compelled to pay debts for their principal have 

been deemed entitled to reimbursement, even without a contractual 

promise such as the surety here had. And probably there are few 

doctrines better established than that of a surety who pays the debt of 

another is entitled to all the rights of the person he paid to enforce his 

right to be reimbursed. (emphasis added) 

Id. at 116 (quoting Pearlman v. Reliance Ins. Co., 371 U.S. 132, 136-37 (1962)) 

(emphasis added). In short, the Florida Supreme Court held the surety‘s 

subrogation rights arose from the surety‘s performance under its bond.  Id.  

   In this case, Safeco‘s equitable subrogation claim arises solely from its 

performance under the Bond, and not from any right or obligation created by the 

Subcontract.  Unlike a claim for contractual subrogation, Safeco does not need to 

(and does not) rely on the Subcontract in order to prove its equitable subrogation 

claim. The Florida Supreme Court in Dade County School Bd. v. Radio Station 

WQBA, 731 So. 2d 638, 646 (Fla. 1999), explained the difference between 

contractual and equitable subrogation: 

[c]onventional subrogation arises or flows from a contract between 

the parties establishing an agreement that the party paying the debt 

will have the rights of the original creditor . . . The doctrine of 

equitable subrogation is not created by contract but arises by the legal 

consequences of the acts and relationships of the parties. Equitable 

subrogation is generally appropriate where (1) the subrogee made the 

payment to protect his or her own interest, (2) the subrogee did not act 

as a volunteer, (3) the subrogee was not primarily liable for the debt, 

(4) the subrogee paid off the entire debt, and (5) subrogation would 

not work any injustice to the rights of a third party. As a result of 

equitable subrogation, the party discharging the debt stands in the 
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shoes of the person whose claims have been discharged and thus 

succeeds to the right and priorities of the original creditor. 

Everlast relies on Jackson v. The Shakespeare Foundation, Inc., 108 So. 3d 

587 (Fla. 2013), for its argument that a ―contractual nexus‖ exists between 

Safeco‘s equitable subrogation claim and the Subcontract. In Jackson, the Florida 

Supreme Court upheld an order compelling arbitration between a buyer and seller 

of real estate. The purchase contract contained an arbitration clause and the buyer 

sought to arbitrate not only its contract claims but fraud claims related to the 

advertisement which induced the buyer to purchase the property. The court ruled 

that the fraud claims should also be arbitrated because the ―resolution of the fraud 

claim requires the construction and consideration of duties arising under the 

contract.‖  Id. at 594. The court reasoned that the fraud claim was dependent on the 

existence of the contract and arose directly from the seller‘s breach of the 

contractual terms.  

Everlast also relies on Ronbeck Construction Co., Inc. v. Savanna Club 

Corp., 592 So. 2d 344 (Fla. 4th DCA 1992) for its argument that Safeco‘s 

equitable subrogation claim is dependent on the Subcontract. In Ronbeck, the 

parties to a construction contract were ordered to arbitrate the owner‘s breach of 

contract action along with its fraud, conversion, conspiracy, and civil theft claims. 

The court held that all the owner‘s claims ―arose from the original contract, 
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because the basis for these alleged claims lies in the obligations accruing from or 

resulting from it.‖ Id. at 347.  

Both Jackson and Ronbeck are distinguishable from this matter because in 

those cases a party to the contract containing the arbitration provision asserted 

contractual claims along with tort claims stemming from the contractual breach.  

Here, Safeco‘s equitable subrogation claim is a standalone claim that is 

independent of Everlast and DooleyMack‘s contractual relationship. Safeco has 

stepped into a third party‘s shoes—Victoria—and is asserting Victoria‘s right to 

repayment from Everlast. Victoria was not a party to the Subcontract. An 

adjudication of Safeco‘s equitable subrogation claim does not require any 

reference at all to the Subcontract.  All that Safeco must prove is that (1) it made, 

or will make,
6
 the payment to protect its own interest, (2) it did not act as a 

volunteer, (3) it was not primarily liable for the debt, (4) it paid off, or will pay off, 

the entire debt, and (5) subrogation would not work any injustice to the rights of a 

third party. Not a single element of Safeco‘s equitable subrogation claim requires 

reference to the Subcontract.  

Safeco does not have to prove that Everlast breached the Subcontract but 

rather that Everlast damaged the shower pans for which Safeco was obligated to 

                                                           
6
 Rule 1.180, Fla. R. Civ. P., authorizes a defendant such as Safeco to file 

contingent third-party claims.  See also Attorneys’ Title Ins. Fund v. Punta Gorda 

Isles, Inc., 547 So. 2d 1250 (Fla. 2d DCA 1989), and Gortz v. Lytal, Reiter, Clark, 

Sharpe, Roca, Fountain & Williams, 769 So. 2d 484 (Fla. 4th DCA 2000).  
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pay Victoria (a tort claim).  There is no contractual nexus between Safeco‘s 

equitable subrogation claim and the Subcontract. As such, Safeco cannot be 

compelled to arbitrate its equitable subrogation claim against Everlast and the 

lower court‘s order denying Everlast‘s motion to compel should be upheld. 

ii. Safeco‘s Common Law Indemnity Claim Does Not Stem From 

The Subcontract And Therefore This Claim Is Not Arbitrable 

Under The Subcontract 

 

Everlast argues that Safeco should be compelled to arbitrate its common law 

indemnity claim because this claim also relates to and arises from Everlast‘s 

Subcontract breach. However, like Safeco‘s equitable subrogation claim, the 

common law indemnity claim is wholly independent of, and does not arise from, 

the Subcontract and does not implicate the Subcontract‘s arbitration provision. 

In Florida, a claim for common law indemnity accrues ―to one who 

discharges a duty owed by him, but which, as between himself and another, should 

have been discharged by the other and is allowable only where the whole fault is in 

the one against whom indemnity is sought.‖ Houdaille Insus., Inc. v. Edwards, 374 

So. 2d 490, 493 (Fla. 1979). In other words, when the indemnitee is sued for 

damages, the indemnitee must allege that the entire fault for the damages lies with 

the third party indemnitor and none with the indemnitee. Brickell Biscayne 

Corporation v. Morse/Diesel, Inc., 683 So. 2d 168, 170 (Fla. 3d DCA 1996), rev. 

denied , 695 So. 2d 698 (Fla. 1997).  
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Additionally, a claim for common law indemnity need not be based on a 

contract and may arise in equity due to damages solely caused by the indemnitor. 

Stuart v. Hertz Corp. 351 So. 2d 703, 705 (Fla. 1977).  In Hertz, the plaintiffs sued 

a car rental company and driver for injuries their daughter sustained in a car 

accident. The defendants filed a third-party indemnification claim against the 

daughter‘s doctor alleging that he aggravated her injuries. The court first focused 

on the fact that there was no contractual relationship between the defendants and 

held that a right to indemnity may arise from a breach of duty imposed by law or 

arising in equity: 

Although it has been said that the right to indemnity springs from a 

contract, express or implied, the modern cases note that contract 

furnishes too narrow a basis, and that principles of equity furnish a 

more satisfactory basis for indemnity. Thus, a right of indemnity has 

been said to exist whenever the relation between the parties is such 

that either in law or in equity there is an obligation on one party to 

indemnify the other, as where one person is exposed to liability by the 

wrongful act of another in which he does not join. The rule proposed 

in the Restatement of Restitution makes no specific reference to 

contract and appears to be based on principles of equity; it provides 

that a person who, in whole or in part, has discharged a duty which is 

owed by him but which as between himself and another should have 

been discharged by the other, is entitled to indemnity from the other, 

unless the payor (indemnitee) is barred by the wrongful nature of his 

conduct.‖  

 

Id. (quoting 41 Am. Jur. 2d Indemnity § 2). 
 

The Hertz court allowed the indemnitee defendants to bring the third-party 

claim against the doctor even though no contract existed between the parties.  It is 
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therefore clear that a claim for common law indemnity can arise by operation of 

law from a relationship which exists independently of any contractual terms or 

obligations.  

Everlast relies on the Jackson and Ronbeck cases discussed above in support 

of its argument that Safeco should be compelled to arbitrate its common law 

indemnity claim. Again, in both of these cases a party asserted claims under a 

contract containing an arbitration clause along with related tort claims. Everlast‘s 

reliance on Jackson and Ronbeck is misplaced for the same reasons discussed 

above.  

Here, Safeco is asserting a non-contractual and completely independent 

common law indemnity claim premised solely on the alleged damage Everlast 

caused to Victoria and for which Victoria is seeking recovery from Safeco. Safeco 

has pled that Everlast‘s slicing of the shower pans is the cause of the damages 

Victoria has allegedly suffered from the leaking showers.   See e.g. Amended 

Third-Party Complaint, A – 10-11. Safeco has alleged that Everlast‘s liability for 

these damages is ―solely vicarious, derivative, constructive, or technical‖ and is not 

contractual in nature.  Id., A – 10, ¶ 42. Everlast is liable to Safeco regardless of 

the fact that Everlast entered into the Subcontract with DooleyMack to perform the 

work. Safeco‘s cause of action for common law indemnity springs from the alleged 
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wrongful acts of Everlast and will accrue to Safeco if it is ordered to pay Victoria 

as a result of Everlast‘s wrongful acts. Houdaille, 374 So. 2d at 493.  

Even if the Subcontract never existed, Safeco could still bring a common 

law indemnity claim against Everlast for the alleged damage to the shower pans.  

For example, if Everlast had instead been a trespasser that vandalized the shower 

pans, Safeco would be entitled to damages under common law indemnity if it paid, 

or will pay, Victoria for those damages. Here, Safeco has alleged that it has 

sustained damages allegedly caused by Everlast and may sustain additional losses 

as a result of Everlast‘s actions. These allegations are not dependant on the 

existence of a contract. There is no ―contractual nexus‖ between Safeco‘s common 

law indemnity claim and the Subcontract and the lower court‘s order denying 

Everlast‘s motion to compel should be affirmed.  

Even assuming, arguendo, a contractual nexus exists between Safeco‘s non-

contractual claims and the Subcontract, the lower court‘s denial of  Everlast‘s 

motion on Counts III and IV can be affirmed on the grounds that Everlast waived 

its right to arbitrate any claims related to the Subcontract when it filed and litigated 

the Prior Lawsuit. Pursuant to the ―tipsy coachman doctrine‖ an appellate court can 

consider additional or alternative theories for affirming a lower court‘s decision. 

Hope v. Citizens Property Ins. Corp., 114 So. 3d 457, 459 (Fla. 3d DCA 2013). 

Here, the lower court‘s denial of Everlast‘s motion on Counts III and IV should 
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stand because Counts III and IV do not arise from the Subcontract, or, 

alternatively, because Everlast waived its right to arbitrate Counts III and IV if the 

court finds these claims do in fact relate to the Subcontract. 

B. Safeco Is Not A Party To The Subcontract Containing The Arbitration 

Provision and Therefore Cannot Be Compelled to Arbitrate Its Non-

Contractual Claims 

 

Everlast seeks to compel Safeco to arbitrate Counts III and IV even though 

no agreement to arbitrate exists between Safeco and Everlast. In Florida, a party 

cannot be compelled to arbitrate a dispute it has not agreed to arbitrate. Koechli v. 

BIP Intern., Inc., 870 So. 2d 940, 943 (Fla. 1st DCA 2004). It then follows that a 

nonsignatory to the contract cannot be compelled to arbitrate a dispute with a 

signatory to the contract containing the arbitration clause.  Id.   

i. Safeco‘s Performance Bond Does Not Incorporate The 

Subcontract By Reference And Therefore Everlast Cannot 

Compel Safeco To Arbitrate Its Non-Contractual Claims 

 

When a party seeks to compel a surety to arbitrate its claims arising from its 

performance under a bond, courts will look for evidence that the surety has agreed 

to arbitrate such claims. Grundstad v. Ritt, 106 F. 3d 201, 204 (7th Cir. 1997) 

(holding that ―[G]uarantors and sureties for the performance of a contract are 

bound by the arbitration clause in that contract only when they expressly agree to 

the obligation to arbitrate.‖) In the absence of other evidence that the surety agreed 

to arbitrate, courts will look to whether the bond incorporates by reference the 
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contract containing the arbitration clause. St. Paul Fire & Marine Ins. Co. v. 

Woolley/Sweeney Hotel No. 5, 545 So. 2d 958 (Fla. 4th DCA 1989); Henderson 

Inv. Corp. v. International Fidelity Ins. Co., 575 So. 2d 770 (Fla. 5th DCA 1991). 

If the bond does not incorporate the contract containing the arbitration clause the 

surety will not be compelled to arbitrate.  Henderson 575 So. 2d 770 at n. 1; Dunn 

Indus. Group, Inc. v. City of Sugar Creek, 112 S.W. 3d 421 (Mo. 2003).   

In Dunn, a construction project owner attempted to compel a performance 

bond surety (Dunn) to arbitrate the parties‘ claims pursuant to an arbitration clause 

contained in the construction contract. The court denied the owner‘s motion to 

compel arbitration because the bond did not incorporate the contract: 

[t]he guaranty (the bond) also provides that Dunn ―guarantees prompt 

and satisfactory performance of the attached Contract in accordance 

with all its terms and conditions.‖ The guaranty does not, however, 

incorporate by reference the construction contract. Mere reference to 

the construction contract in the guaranty is insufficient to establish 

that Dunn bound itself to the arbitration provision of the construction 

contract. 

Id. at 436.  The Dunn court recognized a surety bond is a collateral agreement 

and ―is an independent contract that imposes different responsibilities from those 

imposed in the construction contract . . .‖ Id. at 436-437. As such the surety cannot 

be bound by any terms of the contract it guarantees (including an arbitration 

provision) unless it expressly agrees to be so bound. 



31 
 

In this case, the Bond does not incorporate the Subcontract.  Everlast has not 

cited to any point in the record indicating that Safeco manifested an intent to be 

bound by the Subcontract‘s arbitration clause. Everlast cannot argue that Safeco, as 

surety, ever agreed to arbitrate its claims in this matter. The lower court‘s order 

denying Everlast‘s motion to compel Counts III and IV is correct due to the 

absence of an express incorporation of the Subcontract into the Bond and must be 

upheld on that basis.  

ii. Safeco Did Not Sign The Subcontract And Did Not Receive A 

Direct Benefit From the Subcontract And Is Therefore Not 

Subject To The Subcontract‘s Arbitration Clause 

 

Everlast argues that because Safeco‘s non-contractual claims are allegedly 

intertwined with the Subcontract, it should be compelled to arbitrate all of its 

claims.  First, they are not intertwined for the reasons outlined above.  Further, 

Safeco never agreed to arbitrate any claims with Everlast and it is not a party to the 

Subcontract.  Florida law recognizes the principle that courts should not compel 

non-signatories to the contract containing an arbitration clause to arbitrate disputes 

with signatories because arbitration is a creature of contract and the non-signatory 

never agreed to arbitrate its claims. Koechli, 870 So. 2d at 944 (citing Merrill 

Lynch Investment Managers v. Optibase, Ltd. 337 F. 3d 125, 131 (2nd Cir. 2003)).  

 The Merrill Lynch court in turn relied heavily on Thomson-CSF, S.A. v. 

American American Arbitration Ass’n, 64 F. 3d 773 (2nd Cir. 1995) for its holding 
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that a contract signatory could not compel a non-signatory to arbitrate its claims. In 

Thomson, the court recognized that courts should be reluctant to compel a non-

signatory to arbitrate its claims against a contract signatory:  

[c]ircuits have been willing to estop a signatory from avoiding 

arbitration with a non-signatory when the issues the non-signatory is 

seeking to resolve in arbitration are intertwined with the agreement 

that the estopped party has signed. As the district court pointed out, 

however, ―[t]he situation here is inverse: E & S (the supplier), as 

signatory, seeks to compel Thomson (the parent), a non-signatory.‖ 

While E & S suggests that this is a non-distinction, the nature of 

arbitration makes it important. Arbitration is strictly a matter of 

contract; if the parties have not agreed to arbitrate, the courts have no 

authority to mandate that they do so. In the line of cases discussed 

above, the courts held that the parties were estopped from avoiding 

arbitration because they had entered into written arbitration 

agreements, albeit with the affiliates of those parties asserting the 

arbitration and not the parties themselves. Thomson, however, cannot 

be estopped from denying the existence of an arbitration clause to 

which it is a signatory because no such clause exists. At no point did 

Thomson indicate a willingness to arbitrate with E & S. (internal 

citations omitted) 

Id. at 779. 

The Thomson court recognized that a limited exception may exist in which a 

non-signatory may be compelled to arbitrate non-contractual claims against 

signatories. The non-signatory will be equitably estopped from resisting arbitration  

if the non-signatory enjoys a direct benefit from the contract containing the 

arbitration provision. In Thomson, a parent corporation sought a declaratory 

judgment that it was not bound to an arbitration clause in an exclusive supply 

agreement between its subsidiary and the subsidiary‘s supplier. The supplier 
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argued that the parent was estopped from avoiding arbitration because the parent 

directly benefitted from the agreement by using it to freeze the supplier out from 

competing in the marketplace. The court held that the parent was not estopped 

from avoiding the arbitration provision because the benefit alleged was indirect at 

best. The court reasoned that if the parent had tried to enforce the exclusivity 

provision it would be estopped from avoiding arbitration because it would have 

received a direct benefit under the contract.  

Another Second Circuit case, American Bureau of Shipping v. Tencara 

Shipyard S.P.A. 170 F. 3d 349 (2nd Cir. 1999) exemplifies what courts consider as 

a direct benefit flowing to a non-signatory which estops the non-signatory from 

avoiding arbitration. In American, a ship classification society issued an interim 

certificate of classification (the ―ICC‖) for a racing yacht to the yacht‘s builder. 

The yacht later sustained damages due to alleged poor design and the owner, 

builder, and insurance company sued the classification society. The society moved 

to compel arbitration against all parties pursuant to an arbitration clause in the ICC 

between the society and the builder. The owners attempted to avoid arbitration 

because they were not parties to the ICC. The court compelled arbitration of the 

owners‘ claims because they had received direct benefits under the ICC. Pursuant 

to the ICC the owners received lower insurance rates and the ability to sail under 

the French flag which they would not have received had the ICC not been in place.  
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Unlike the yacht owners in American, Safeco never received any benefits 

(direct or indirect) from the Subcontract.  Here, Safeco was not enriched under the 

Subcontract nor is it stepping into DooleyMack‘s shoes, for purposes of Counts III 

and IV, to enforce any rights under the Subcontract. Rather, Safeco is enforcing its 

non-contractual common law indemnity and equitable subrogation rights which 

stem solely from its payment to Victoria. Safeco, as a non-signatory to the 

Subcontract, is shielded from being forced to arbitrate its non-contractual claims 

when it received no direct benefit under the Subcontract. Forcing Safeco to 

arbitrate its non-contractual claims against Everlast would violate well-established 

principles protecting non-signatories and sureties in particular from being forced to 

arbitrate with contract signatories. As such, the lower court‘s order denying 

Everlast‘s motion to compel Counts III and IV is correct and should be affirmed. 
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CONCLUSION 

I. The lower court erred in granting Everlast‘s motion in part and compelling 

Count I (breach of contract) and Count II (contractual indemnity) of Safeco‘s 

Amended Third-Party Complaint to arbitration.  Everlast waived the right to 

compel arbitration by filing and litigating the Prior Lawsuit in state court rather 

than arbitration.  Accordingly, this Court should reverse the portion of the Order 

granting Everlast‘s motion as to Counts I and II. 

 

II. The lower court was correct in denying Everlast‘s motion to compel 

arbitration of Count III (common law indemnity) and Count IV (equitable 

subrogation) of Safeco‘s Amended Third-Party Complaint.  These claims are 

independent of the Subcontract.  Furthermore, Safeco was not a signatory to the 

Subcontract and Safeco‘s Bond does not incorporate the Subcontract.  Therefore, 

no written agreement to arbitrate exists between Safeco and Everlast, and this 

Court should deny Everlast‘s appeal seeking to compel arbitration of Counts III 

and IV.   
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